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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75, 76, 78, 200,  and  204 

Chapter  1  Program  in  Local 
Educational  Agencies 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Secretary  of 
Education  (Secretary]  proposes  to  issue 
regulations  implementing  Part  A  of 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended,  which  provides  financial 
assistance  throu^  State  educational 
agencies  (SEAs)  to  local  educational 
agencies  (LEAs)  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  school  attendance 
areas  with  high  concentrations  of 
children  from  low-income  families  and 
of  children  in  local  institutions  for 
neglected  or  delinquent  children.  Part  A 
also  provides  assistance  of  the  U.S. 
Secretary  of  the  Interior  for  Indian 
children.  In  implementing  Part  A  of 
Chapter  1,  the  Secretary  proposes  to 
make  applicable  appropriate  portions  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR). 
Accordingly,  the  Secretary  proposes 
conforming  changes  to  34  CFR  Part  76 
(State-Administered  Programs)  and  Part 
78  (Education  Appeal  Board).  The 
Secretary  also  proposes  several  other 
amendments  to  Part  76  and  34  CFR  Part 
75  (Direct  Grant  Programs).  Finally,  the 
Secretary  proposes  to  remove  34  CFR 
Part  204  because  it  is  no  longer  needed. 

DATE:  Comments  must  be  received  on  or 
before  December  20, 1988. 

ADDRESSES:  All  Comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mrs.  Mary  Jean  LeTendre, 
Director,  Compensatory  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (Room  2043),  Washington,  DC 
20202-6132. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  R.  Ogura,  Chief,  Program 
Policy  Branch,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  2043),  Washington,  DC  20202- 
6132.  Telephone:  (202)  732-4701. 


SUPPLEMENTARY  INFORMATION: 

Overview  of  the  Reauthorization 

On  April  28, 1988,  the  F*resident  signed 
into  law  the  Augustus  F.  Hawkins- 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988,  Pub.  L 100-297. 
Principal  themes  of  this  new  legislation 
are  to  promote  access  to  quality 
education  for  educationally  deprived 
students  and  excellence  in  education  for 
the  Nation  as  a  whole.  In  fi-aming  the 
legislation.  Congress  noted  that 
Americans  are  becoming  increasingly 
aware  that  enhancing  educational 
opportunities  is  an  investment  in  the 
future  of  the  Nation.  A  less  than  quality 
education  for  elementary  and  secondary 
students  would  have  severe  and  far- 
reaching  economic  consequences,  such 
as  much  expensive  programs  for 
remediating  older  students'  deficiencies, 
retraining  unskilled  workers,  foregone 
tax  revenues,  and  lost  productivity. 

In  keeping  with  these  themes.  Title  1 
of  the  Hawkins-Stafford  Act  amends  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)  (the  Act)  to  include  a 
number  of  new  and  reauthorized  Federal 
education  programs.  One  of  these 
programs  is  Chapter  1  of  Title  I  of  the 
ESEA,  which  reauthorizes  programs 
previously  contained  in  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981  (ECIA).  Part  A 
of  Chapter  1,  which  would  be 
implemented  by  these  proposed 
regulations,  provides  financial 
assistance  through  SEAs  to  LEAs  to 
meet  the  special  educational  needs  of 
educationally  deprived  children  in 
school  attendance  areas  with  high 
concentrations  of  children  from  low- 
income  families  and  of  children  in  local 
institutions  for  neglected  or  delinquent 
children.  This  assistance  is  to  improve 
the  educational  opportunities  of 
educationally  deprived  children  by 
helping  these  children  succeed  in  the 
regular  program,  attain  grade-level 
proficiency,  and  improve  achievement  in 
basic  and  more  advanced  skills.  Part  A 
of  Chapter  1  also  provides  financial 
assistance  to  the  U.S.  Secretary  of  the 
Interior  for  Indian  children. 

In  reauthorizing  the  Chapter  1  LEA 
Program,  Congress  retained  the  basic 
goals  and  structure  of  the  program. 
Within  the  basic  fi'amework,  however. 
Congress  sought  to  strengthen  and 
improve  the  program  in  a  number  of 
important  respects.  First,  the 
reauthorization  attempts  to  ensure  that 
funds  imder  the  Chapter  1  LEA  Program 
are  targeted  in  areas  and  on  children 
whose  needs  are  the  greatest.  For 
example,  section  1006  of  the  Act 
authorizes  concentration  grants  for 
areas  with  particularly  high 


concentrations  of  children  from  low- 
income  families.  Likewise,  section  1013 
refines  the  selection  of  eligible  areas 
and  schools  by,  for  example,  explicitly 
requiring  ranking  in  order  of  poverty 
and  restricting  the  “grandfathering”  of 
ineligible  areas  to  one  year.  Section  1014 
also  improves  targeting  by  directing 
funds  to  those  children  determined, 
through  an  annual  assessment  of  need, 
to  be  in  greatest  need  of  special 
assistance. 

Second,  the  reauthorization 
emphasizes  accountability  and  program 
efiectiveness.  Sections  1020  and  1021  are 
the  centerpiece  of  efforts  to  improve  the 
quality  of  Chapter  1  LEA  projects.  These 
sections  require  an  LEA  to  identify 
unsuccessful  projects  and  modify  those 
projects,  with  the  assistance  of  the  SEA 
if  necessary,  to  effect  needed 
improvements.  Section  1021(f)  requires  a 
similar  identification  and  assessment  of 
the  program  for  participating  children 
whose  academic  performance  is  not 
improving  as  it  should.  In  addition, 
section  1435  requires  the  Secretary,  in 
consultation  with  State  and  local 
agencies,  to  develop  national  standards 
for  local  evaluation  of  programs. 

Third,  the  reauthorization  encourages 
program  improvement  in  other  ways.  For 
example,  section  1011(b]  authorizes  an 
LEA  to  reserve  up  to  and  including  five 
percent  of  its  allocation  under  Part  A  of 
Chapter  1  for  innovation  projects.  The 
Act  also  emphasizes  in  several  places 
the  requirement  for  an  LEA  to  consider 
achievement  not  only  in  basic  skills  but 
also  in  more  advanced  skills  to  create 
an  expectation  that  all  students  can 
master  those  necessary  skills.  In 
addition,  an  LEA  must  assure  in  its 
application  that  it  will  allocate  time  and 
resources  for  frequent  and  regular 
coordination  of  the  curriculum  of 
projects  under  Part  A  of  Chapter  1  with 
the  LEA’S  regular  instructional  program. 

Fourth,  the  reauthorization  contains  a 
number  of  provisions  to  provide  greater 
flexibility  in  the  use  of  fimds  received 
under  Part  A  of  Chapter  1.  The  primary 
new  provision  that  affords  greater 
flexibility  is  section  1015  concerning 
schoolwide  projects,  which  permits  an 
LEA  to  use  those  funds  in  schools  with 
high  concentrations  of  children  from 
low-income  families  to  upgrade  the 
entire  educational  program  in  the 
school.  Section  1015  elminates  the 
provision  requiring  a  matching 
contribution  of  State  and  local  funds  for 
every  child  in  the  schoolwide  project 
who  is  not  eligible  for  Chapter  1. 

Fifth,  the  reauthorization  includes 
strong  new  parental  involvement 
requirements  in  section  1016.  Like  the 
Department’s  existing  regulations  on 
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parental  involvement  under  Chapter  1  of 
the  ECIA,  section  1016  does  not 
mandate  the  particular  forms  that 
parental  involvement  should  take. 
However,  it  incorporates  a  number  of 
speciHc  requirements  that  an  LEA  must 
implement  to  ensure  significant  parent 
involvement.  Significantly,  section  1016 
adopts  many  of  the  parent  involvement 
provisions  set  forth  in  the  existing 
Chapter  1  LEA  regulations,  including 
strong  emphasis  on  training  parents  to 
work  with  their  children  at  home. 

Finally,  the  reauthorization  contains 
several  new  provisions  concerning 
services  for  private  school  children 
under  Part  A  of  Chapter  1.  For  example, 
section  1017(d)  authorizes  payments  to 
cover  capital  expenses  incurred  by  an 
LEA  in  providing  equitable  services  to 
private  school  chilclren  since  the 
Supreme  Court’s  decision  in  Aguilar  v. 
Felton.  Section  1017(b)(3)(A)  also 
requires  the  Secretary  to  investigate  and 
resolve  a  complaint  that  equitable 
services  are  not  being  provided  to 
eligible  private  school  children  within 
120  days  after  receiving  the  complaint. 

Negotiated  Rulemaking  Demonstration 

Section  1431(b)  of  the  Act  contains 
procedural  requirements  that  the 
Department  is  to  follow  in  developing 
and  issuing  regulations  to  govern  the 
Chapter  1  LEA  Program.  Section 
1431(b)(1)  requires  the  Secretary  to 
convene  regional  meetings  to  gain  input 
on  the  content  of  propos^  relations. 
Participants  at  these  meetings  are  to 
include  representatives  of  Federal, 

State,  and  local  administrators,  parents, 
teachers,  and  local  school  board 
members.  Subsequent  to  these  meetings, 
section  1431(b)(2)  requires  the  Secretary 
to  draft  and  submit  regulations  on  a 
minimum  of  four  key  issues  to  a 
modified  negotiated  rulemaking  process 
as  a  demonstration  of  the  process. 
Participants  in  the  demonstration  are  to 
be  selected  bx)m  among  those  attending 
the  regional  meetings. 

In  accordance  with  these 
requirements,  the  Department  convened 
five  regional  meetings  to  discuss 
primarily  six  issues:  Targeting  of  school 
attendance  areas  and  students, 
schoolwide  projects,  parental 
involvement,  program  improvement. 
State  administration,  and  national 
evaluation  standards.  Meetings  were 
held  in  Atlanta,  Georgia,  May  26-24; 
Philadelphia  (Langhome),  Pennsylvania, 
May  26-27;  Indianapolis,  Indiana,  )ime 
1-2;  Denver,  Colorado,  June  6-7;  and  San 
Francisco,  California,  June  9-10. 
Organizations  representing  the  interest 
groups  named  in  the  Act  were  invited  to 
nominate  persons  to  be  invited  to  the 
meetings.  The  Department  announced 


these  meetings  in  the  Federal  Register 
(53  FR 16292-93,  May  6, 1988).  Upon 
conclusion  of  the  meetings  the 
Department  invited  eighteen 
representatives  to  participate  in  a 
modified  negotiation  rulemaking  process 
on  July  19-20, 1988,  The  Department 
announced  this  meeting  in  the  Federal 
Register  (53  FR  26214-15,  July  11, 1988). 
Taking  into  account  views  expressed  at 
the  regional  meetings,  the  Department 
prepared  draft  regulations  on  the  six 
main  issues  discussed,  which  served  as 
the  basis  for  the  negotiated  rulemaking 
process. 

Following  is  a  brief  synopsis  by  topic 
area  for  the  major  issues  and  outcomes 
of  the  two^ay  negotiations.  For  each 
topic,  the  Department's  draft  proposed 
regulation  is  described,  followed  by  the 
result  of  the  negotiated  rulemaking. 

Targeting 

The  draft  proposed  regulations 
included  four  provisions  not  contained 
in  the  Act  and  therefore  strictly 
regulatory: 

1.  Section  200.6(c)  defined 
“educationally  deprived  child”  as  a 
child  whose  educational  attainment  is 
below  what  is  expected  for  the  child’s 
age. 

While  the  group  supported  retention 
of  the  defintion  of  “educationally 
deprived  child,”  consensus  on  the 
language  was  not  obtained.  The 
definition  in  the  proposed  regulations 
contains  the  Department’s  proposed 
language,  which  is  the  same  as  that 
contained  in  the  regulations  for  Chapter 
1  of  the  ECIA  and  priOT  regulations 
under  Title  I  of  the  ESEA. 

2.  Section  200.30(a)(l)(ii)  set  rules  for 
determining  attendance  areas  having 
high  concentrations  of  low-income 
children,  which  the  Department 
proposed  to  be  areas  in  which  the 
precentage  or  number  of  low-income 
children  was  at  least  as  high  as  the 
percentage  or  average  number  per 
school  of  low-income  children  in  the 
district  as  a  whole. 

The  Department’s  proposal 
concerning  attendance  areas  with  high 
concentrations  of  low-income  children 
has  been  modified  to  clarify  that  the 
identification  may  be  made  on  a 
districtwide  or  grade  span  basis.  While 
no  specific  language  was  proposed  to 
the  negotiation  group,  the  group  agreed 
that  the  change  should  be  made. 

3.  Section  200.30(b)(3)(ii)  made 
applicable  other  attendance  area 
provisions  to  schools  selected  to 
participate  in  the  Chapter  1  LEA 
Program.  The  group  agreed  to  the 
Department’s  language. 

4.  Section  200.31 (c)(5)(ii)  clarified  the 
selection  of  limited  English  proficient 


children  to  particiate  in  the  Chapter  1 
LEA  Program.  The  group  agreed  to  the 
Department’s  proposal. 

'The  group  also  requested  that  the 
Department  provide  guidance  on  several 
items  in  the  Policy  Manual  required  by 
section  1436  of  the  Act.  The  items 
include  the  following: 

1.  Section  1013(b)(1)  of  the  Act, 
allowing  LEAs  to  serve  all  attendance 
areas  when  the  percentage  of  low- 
income  children  in  each  attendance  area 
is  within  five  percentage  points  of  the 
districtwide  average  of  low-income 
children.  The  Department  interprets  this 
provision  to  mean  five  percentage  points 
above  the  five  percentage  points  below 
the  average. 

2.  The  effect  on  the  selection  of 
private  school  children  if,  in  accordance 
with  section  1013(b)(4)  of  the  Act,  an 
LEA  selects  a  school  rather  than  an 
attendance  area  to  participate  in  the 
program. 

3.  Provisions  in  sections  1013(b)(5) 
and  1014(c)(3)  related  to  continuation  of 
services  to  schools  and  children  no 
longer  eligible  to  receive  services  under 
standard  selection  procedures. 

4.  Section  1013(b)(6)  related  to 
skipping  schools  that  are  receiving 
comparable  services  supported  with 
non-Federal  funds. 

5.  Under  section  1014(d)(1),  what 
constitutes  valid  assessment  of  limited 
English  proficient  children  for  selection 
to  participate  in  the  Chapter  1  LEA 
Program. 

Parental  Involvement 

The  draft  proposed  regulations 
contained  time  provisions  not  in  the 
Act  and  therefore  strictly  regulatory: 

1.  Section  200.6(c)  defined  “in  loco 
parentis"  as  a  person  with  whom  a  child 
lives  who  acts  in  place  of  a  parent,  such 
as  a  grandparent,  stepparent,  aunt, 
uncle,  or  older  sibling. 

While  the  group  agrees  that  the  terms 
“in  loco  parentis”  should  be  defined,  it 
did  not  reach  consensus  on  specific 
language.  The  proposed  regulations 
modify  the  Department’s  original 
proposal  to  make  clear  that  persons 
other  than  relatives  may  also  act  in 
place  of  a  parent.  In  addition,  the 
proposed  regulations  permit  a  parent  or 
legal  guardian  to  designate  a  person 
with  whom  a  child  does  not  live  to  act  in 
place  of  the  parent  or  guardian. 

2.  Section  200.34(a)(2)(ii)  specified  that 
consultation  with  parents  be  organized, 
systematic,  ongoing,  informed,  and 
timely. 

The  group  agreed  to  the  Department’s 
proposal,  with  a  modification  to  make 
the  provision  apply  to  all  consultation, 
not  just  the  consultation  required  under 
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§  200.34.  The  proposed  regulations 
reflect  this  modiflcation. 

3.  Section  200.34(e)  clarified  that 
allowable  parental  involvement 
activities  may  be  paid  for  with  funds 
received  under  this  part. 

The  group  agreed  to  the  provisions  in 
§  200.34(e),  adding  language  to  make 
clear  that  only  Chapter  1  parental 
activities  may  be  supported  with  funds 
under  this  part 

Several  additional  items  were  raised 
by  group  members.  Consensus  was 
reached  to  include  language  in 
§  200.34(c)(l)(i)  that  written  policies 
must  provide  for  timely  responses  to 
recommendations  by  parents.  The  group 
also  agreed  to  clarify  in  §  200.34(a)  that 
parental  involvement  must  occur  in  the 
planning,  design,  and  implementation  of 
Chapter  1  LEA  programs.  No  agreement 
was  reached  on  a  proposal  that  the 
regulations  specify  that  consultation 
take  place  on  both  a  districtwide  and  on 
a  school-by-school  basis,  and  the 
proposed  regulations  do  not  contain  that 
provision.  The  Department  thinks  that 
this  decision  is  best  made  at  State  or 
local  levels. 

Schoolwide  Projects 

Draft  regulations  proposed  by  the 
Department  included  four  regulatory 
provisions  for  schoolwide  projects  not 
specifled  in  section  1015  of  the  Act: 

1.  Section  200.36(c)(1)  described  how 
an  LEA  shall  determine  the  number  of 
educationally  deprived  children  in  a 
schoolwide  project  and  clarifled  an 
LEA'S  responsibility  to  provide 
additional  funds  if  the  amount  allocated 
to  a  project  is  not  sufficient  to  meet  the 
size,  scope,  and  quality  requirement. 

The  negotiated  rulemaking  group 
agreed  with  the  two  methods  outlined  in 
the  draft  proposed  regulations  for 
determining  the  number  of  educationally 
deprived  children  in  a  schoolwide 
project.  This  provision  is  contained  in 
§  200.36(c)(l)(i)  of  the  proposed 
regulations.  'The  group  also  agreed  to 
retain  the  regulatory  requirement  that 
LEA’S  provide  sufficient  funds  for  a 
schoolwide  project  to  ensure  that  the 
project  is  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
success.  This  is  included  in 
§  200.36(c)(l)(ii)  of  the  proposed 
regulations.  However,  as  agreed  by  the 
group,  the  language  was  modified  to 
shorten  the  provision  and  make  clear 
the  LEA'S  responsibility  to  ensure  that 
sufficient  funds  are  allocated  for  a 
schoolwide  project  while  removing  the 
specific  requirement  that  an  LEA 
allocate  funds  received  under  this  part 
in  excess  of  the  per  pupil  average  in 
other  Chapter  1  schools. 


2.  Section  200.36(d)(2)(iii)  clarifled  that 
an  LEA  is  not  required  to  demonstrate 
that  particular  services  paid  for  with 
funds  under  this  part  supplement  the 
services  regularly  provided  in  a  school 
operating  a  schoolwide  project.  Group 
members  accepted  this  regulatory 
provision  without  discussion. 

3.  Section  200.36(f)(1)  clarifled  that,  in 
meeting  accountability  requirements, 
comparisons  of  achievement  levels  must 
be  made  between  children  of 
comparable  standing. 

Group  members  agreed  to  this 
clariflcation  as  contained  in 
§  200.36(f)(1)  of  the  proposed 
regulations.  Furthermore,  the  group 
requested  the  Department  to  add 
language  clarifying  that  the 
accountability  requirements  pertain 
specifically  to  the  continuation  of  a 
schoolwide  project  and  would  not  result 
in  an  audit  exception  for  past  use  of 
funds.  This  change  also  is  reflected  in 
§  200.36(f)(1)  of  the  proposed 
regulations. 

4.  Section  200.36(g)  clarified  that 
eligible  private  school  children  residing 
in  a  schoolwide  project  attendance  area 
must  be  determined  on  the  same  basis 
as  the  number  of  educationally  deprived 
children  in  a  schoolwide  project  is 
determined  under  §  200.3^c)(l)(i). 

The  group  accepted  this  provision  as 
drafted,  and  the  proposed  regulations 
reflect  this  consensus. 

In  addition  to  areas  the  Department 
proposed  to  regulate,  participants  raised 
a  concern  about  the  absence  of  a 
transition  provisions  in  the  three-year 
time&ame  established  for  a  schoolwide 
project  during  which  an  informed 
decision  could  be  made  whether  to 
extend  the  project  for  an  additional 
three  years.  Because  the  statute  does 
not  provide  for  a  transition  period,  the 
group  decided  that  this  issue  could  not 
be  addressed  appropriately  through 
regulations.  In  addition,  group  members 
questioned  whether  the  program 
improvement  provisions  in  sections  1020 
and  1021  of  the  Act  should  apply,  given 
the  specific  accountability  requirements 
for  schoolwide  projects.  The  proposed 
regulations  address  this  issue  in 
§  200.36(f)(5),  making  clear  that  program 
improvement  requirements  apply  to 
schoolwide  projects.  A  final  issue 
involved  representation  and 
participation  of  private  school  children. 
A  proposal  to  include  private  school 
officials  in  the  list  of  individuals  to  be 
involved  in  planning  a  schoolwide 
project  under  §  200.36(b)(6)  did  not 
receive  consensus  and  is  not  included  in 
the  proposed  regulations.  Because  it 
would  be  incompatible  with  attending  a 
private  school  for  private  school 
children  to  participate  fully  in  a  public 


schoolwide  project,  the  Department 
believes  that  inclusion  of  private  school 
officials  in  planning  a  schoolwide 
project  would  be  inappropriate.  The 
group  agreed  that  schoolwide  projects 
cannot  be  conducted  in  private  schools. 

Program  Improvement 

The  Department’s  draft  proposed 
regulations  included  ten  items  not 
specifled  in  the  Act  and  therefore 
strictly  regulatory: 

1.  Section  200.37(a)(2)(i)  made  clear 
that  program  improvement  plans  for 
SEAs  must  include  standards  for  both 
aggregate  performance  and  substantial 
progress  toward  meeting  desired 
outcomes.  Similar  changes  were  made 
throughout  §§200.37  and  200.38  to 
clarify  that  both  methods  of  determining 
the  success  of  Chapter  1  LEA  projects 
apply. 

The  group  did  not  reach  consensus  on 
the  inclusion  of  both  aggregate 
performance  and  desired  outcomes 
throughout  §§  200.37  and  200.38.  The 
Department  believes,  however,  that  this 
is  the  most  consistent  and  meaningful 
reading  of  the  Act,  and  the  proposed 
regulations  reflect  this  interpretation. 

2.  Section  200.37(a)(2](i)  provided  that 
SEAs  may  establish  minimum  standards 
for  program  improvement 

No  consensus  was  obtained  on 
whether  the  SEA  should  be  explicitly 
authorized  to  set  minimum  standards  for 
program  improvement.  However,  the 
Department  believes  this  authority  is 
implicit  in  both  section  1020(a)(1) 
concerning  program  improvement  and 
section  1451  concerning  State 
rulemaking  authority.  In  addition,  in 
response  to  concerns  raised  by  some 
group  members,  the  proposed 
regulations  clarify  that  any  minimum 
standards  should  address  the  proposes 
of  the  Chapter  1  LEA  Program  stated  in 
section  1001(b)  of  the  Act. 

3.  Section  200.37(b)(l)(ii)(A)  required 
SEAs  to  follow  the  progress  of  schools 
imder  local  school  improvement  plans. 

At  the  request  of  some  group 
members,  the  Department's  proposal  has 
been  modifled  to  reflect  the  concern  that 
the  requirement  to  follow  the  progress  of 
any  school  identified  under 
§  200.38(b)(1)  be  done  with  the  least 
possible  paperwork  and  burden.  While 
no  consensus  was  reached  on  inclusion 
of  this  provision,  the  Department  wishes 
to  emphasize  that  the  provision  is  not 
meant  to  require  excessive  reporting  by 
LEAs. 

4.  5,  and  6.  Section  200.38(b)(5)(i) 
required  LEAs  to  develop  a  timeline  for 
school  improvement.  Section 
200.38(b)(5)(ii)  set  an  outside  time  limit 
for  implementation  of  local  school 
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improvement  plans.  Section 
200.38(b)(6)(i)  set  the  time  for 
implementation  of  joint  LEA  and  SEA 
plans.  Consensus  was  reached  on  the 
draft  timelines. 

7.  Section  200.38(c)(2]  clarified  that 
local  conditions  may  be  considered 
during  ail  program  improvement 
activities.  Some  group  members 
expressed  concern  that  the  provision,  as 
drafted,  could  lead  to  setting  low 
expected  outcomes  for  certain  students 
or  be  used  to  justify  poor  school  or 
student  performance.  The  proposed 
regulations  clarify  when  LEAs  may 
consider  local  conditions. 

8.  Section  200.38(d)(4)  stated  that 
student  needs  assessment  data  should 
be  used  to  modify  the  program. 
Consensus  was  reached  to  add  “if 
appropriate”  to  this  provision. 

9.  Section  200.38(e)  made  clear  that 
private  school  children  are  included  in 
program  improvement.  The  group  agreed 
to  this  provision. 

10.  Section  200.38(f)  set  the  effective 
date  for  initial  data  gathering  as  the 
1988-89  school  year.  The  group  agreed 
to  this  provision. 

In  addition  to  these  departmental 
proposals,  the  group  agreed  that  a 
school  that  shows  improvement  in 
aggregate  performance  and  substantial 
progress  toward  meeting  desired 
outcomes  during  the  time  it  is  planning 
modification  of  its  program  need  not 
implement  that  modibcation.  This 
provision  is  included  in  §  200.38(b)(4)(ii). 

Some  group  members  suggested 
inclusion  of  information  contained  in  the 
Conference  Report  accompanying  the 
Hawkins-Stafford  Act  clarifying  the 
meaning  of  “improvement.”  Although 
other  members  did  not  agree,  the 
information  has  been  included  in 
§  200.38(b)(l)(ii).  The  Department 
believes  the  inclusion  of  this  language 
clarifies  the  provision. 

Several  other  issues  were  raised  by 
group  members,  most  particularly  the 
role  of  parents  and  teachers  in  program 
improvement.  No  consensus  was 
reached  on  this  issue,  and  the  proposed 
regulations  do  not  address  it.  The 
Department  believes  that  the  general 
parental  involvement  provisions 
contained  in  §  200.34  apply  to  all  phases 
to  the  Chapter  1  LEA  ftogram,  including 
program  improvement,  and  considers 
§  200.34,  together  with  §  200.38(a)(l)(ii), 
which  reiterates  a  portion  of  section 
1021(a)(1)  of  the  Act,  to  be  sufficient. 
Further,  the  Department  believes  that 
teacher  involvement  is  implicit  in  the 
requirements  to  identify  schools  and 
students  in  need  of  improvement,  and  in 
designing  plans  to  bring  about  the 
impro'  ement. 


State  Administration 

The  Department’s  draft  proposed 
regulations  governing  State 
administration  of  the  Chapter  1  LEA 
Program  contained  regulatory  provisions 
not  included  in  the  Act  to  clarify  two 
aspects  of  the  reauthorization: 

1.  Regarding  the  assignment  of 
personnel  to  supervisory  duties  under 
section  1453(a)  of  the  Act: 

a.  Section  §  200.39(a)(2)(iii)  set  sixty 
minutes  per  day  as  the  maximum  time 
permitted  for  supervisory  duties; 

b.  Section  2(X).39(b)  allowed  the 
amount  of  time  spent  on  supervisory 
duties  to  be  calculated  on  a  daily, 
weekly,  monthly,  or  annual  basis;  and 

c.  Section  200.39(c)  highlighted 
allowable  supervisory  duties  to  include 
activities  such  as  supervision  of  halls, 
playgrounds,  lunchrooms,  study  halls, 
bus  loading  and  unloading,  and 
homerooms;  participation  as  a  member 
of  a  school  or  district  curriculum 
committee;  and  participation  in  the 
selection  of  regular  curriculum  materials 
and  supplies. 

The  negotiation  group  agreed  to  these 
provisions  without  modification.  The 
proposed  regulations  reflect  this 
consensus. 

2.  Regarding  State  regulations  under 
section  1451  of  the  Act: 

a.  Section  200.70(c)(2)  clarified  an 
SEA’s  authority  to  review  and  approve 
LEA  applications  and  to  ensure  that 
LEAs  use  funds  received  under  this  part 
in  accordance  with  all  applicable 
requirements. 

b.  Section  200.70(e)  made  clear  that 
States  are  to  convene  a  committee  of 
practitioners  before  publication  of  a 
proposed  or  bnal  rule  or  regulation,  not 
just  obtain  views  of  each  committee 
member  on  an  individual  basis. 

Members  of  the  negotiation  group 
accepted  the  provision  under 
§  200.70(c)(2)  as  proposed,  but  the  group 
requested  changes  to  §  200.70(e). 
SpeciHcally,  praticipants  agreed  to  add 
representatives  of  private  school 
children  as  a  category  of  individuals  to 
be  included  on  the  committee  as 
required  in  section  1451(b)  of  the  Act. 
The  group  also  agreed  to  add  language 
from  the  statute  providing  that  a 
majority  of  the  committee  members  be 
LEA  representatives.  A  proposal  to 
include  a  regulatory  requirement  that 
States  select  members  of  the  committee 
of  practitioners  from  nominations 
submitted  by  appropriate  organizations 
and  groups  was  not  resolved.  Section 
200.70(e)(2)  of  the  proposed  regulations 
includes  the  two  changes  agreed  to  by 
the  group  and  encourages  States  to  seek 
recommendations  from  organizations 
and  groups. 


Section  200.70(e)  of  the  draft  proposed 
regulations  required  that  the  State 
convene  a  committee  of  practitioners 
before  publication  of  a  major  proposed 
or  Hnal  rule  or  regulation.  Although  the 
statute  only  appears  to  require  that  the 
committee  actually  convene  to  review 
emergency  regulations  prior  to  issuance 
in  final  form,  the  Department  believed 
that  it  would  facilitate  development  of 
State  rules  and  regulations  if  the 
committee  were  also  convened  before 
publication  of  major  rules  and 
regulations.  Although  the  Department 
only  recommended  convening  the 
committee  of  practitioners  before 
publishing  major  rules  or  regulations, 
the  negotiation  group  agreed  that  the 
committee  should  be  convened  before 
publication  of  any  proposed  or  final  rule 
or  regulation.  Upon  further  reflection 
concerning  the  possible  burden  on 
States  to  convene  the  committee  for  any 
proposed  or  final  State  rules  or 
regulations,  the  Secretary  has  decided  to 
return  to  the  statutory  language  that 
requires  that  the  committee  of 
practitioners  convene  only  to  review 
emergency  regulations  prior  to  issuance 
in  final  form.  However,  as  indicated  in 
§  200.70(e)(l)(ii),  States  are  encouraged 
to  convene  the  committee  to  review 
other  State  rules  and  regulations.  The 
Secretary  specifically  invites  comments 
on  the  appropriateness  of  convening  the 
committee  to  review  only  emergency 
rules  or  regulations. 

National  Evaluation  Standards 

The  draft  proposed  regulations 
contained  a  detailed  defcription  of  the 
methods  to  be  used  by  LFAs  and  SEAs 
to  provide  information  to  the 
Department  in  a  form  that  would  allow 
aggregation  of  the  data  to  national 
totals.  These  proposed  regulations  meet 
the  requirements  in  section  1435  that  the 
Department  establish  national 
standards  for  local  evaluations  to  be 
used  in  this  aggregation,  and  that  the 
Secretary  provide  SEAs  and  LEAs  with 
advance  notification  of  the  standards. 

The  draft  proposed  regulations 
included  some  explanations  of  the 
technical  standards  that  are  applicable 
to  LEA  and  SEA  evaluations.  During  the 
negotiation  group’s  discussion  of  the 
length  of  the  evaluation  section  of  the 
draft  proposed  regulations,  members 
discussed  the  need  for  additional 
explanatory  material  and  whether  the 
information  could  be  included  in  the 
Policy  Manual  rather  than  in  the 
regulations.  In  reponse  to  concerns  with 
the  length  of  the  evaluation  section,  the 
group  agreed  to  remove  all  the 
explanatory  information  on  the 
technical  standards  from  the  regulations 
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and  recommended  that  both  the 
removed  information  as  well  as 
additional  explanations  be  included  in 
the  Policy  Manual. 

While  full  consensus  on  the 
provisions  in  these  sections  was  not 
obtained,  the  majority  of  the  members 
did  agree  to  the  draft  proposed 
regulations  with  some  revisions. 

Basically,  the  proposed  regulations 
would: 

1.  Require  the  use  of  norm-referenced 
tests  to  provide  aggregate  data  on  the 
achievement  of  children  participating  in 
the  Chapter  1  LEA  Program  or,  if  other 
tests  are  used,  would  require  SEAs  or 
LEAs  to  conduct  equating  studies  so  that 
the  results  of  the  other  tests  can  be 
converted  to  the  aggregatable  measure. 
Norm-referenced  tests  are  those  for 
which  measures  of  attainment  have 
been  established  through  a  process  that 
determines  the  distribution  of  scores  to 
be  expected  among  the  population  to  be 
tested. 

2.  Allow  funds  received  under  this 
part  to  be  used  to  pay  for  the  equating  of 
other  than  norm-referenced  tests  to  the 
aggregatable  measure. 

3.  Require  the  evaluation  results  be 
reported  for  aggregation  on  a  fall-fall  or 
spring-spring  cycle.  This  would  not 
preclude  LEAs  from  testing  on  a  fall¬ 
spring  cycle  as  long  as  the  data  are 
reported  on  a  fall-fall  or  spring-spring 
basis. 

4.  Use  the  Title  I  Evaluation  and 
Reporting  System  (TIERS)  as  the  basic 
method  to  gather  aggregatable  data,  but 
would  allow  other  methods,  with 
approval  of  the  SEA  and  the  Secretary, 
to  be  used. 

5.  Require  collection  of  achievement 
data  in  reading,  mathematics,  and 
language  arts  in  grades  2-12. 

6.  Allow  SEAs  and  LEAs  to  use 
sampling  in  gathering  data. 

7.  Require  SEAs  to  submit  the 
following  information  for  all  LEAs,  or  a 
sample  of  LEAs  if  a  sampling  plan  is 
approved  by  the  Secretary,  as  part  of  the 
evaluation  requirement  contained  in 
section  1019(b)(1)  of  the  Act:  (1)  A 
statewide  average  of  achievement  gains 
resulting  from  participation  in  the 
Chapter  1  LEA  Program  for  grades  2 
through  12  in  reading,  mathematics,  and 
language  arts;  (2)  a  statewide  average  of 
progress  students  are  making  in  more 
advanced  skills  in  reading  and  in 
mathematics;  and  (3)  the  number  of 
students  LEA  projects  excluded  from  the 
report  because  of  missing  or  erroneous 
data  and  reasons  for  the  exclusion. 

8.  State  allowable  and  unallowable 
costs  related  to  the  evaluation  of 
programs  under  this  part. 

Tlie  Secretary  invites  comments  on 
these  proposed  national  evaluation 


standards.  Section  200.82  of  the 
proposed  regulations  requires  that  an 
LEA  evaluate  student  performance  by 
testing  achievement  in  the  basic  skill 
areas,  including  language  arts.  The 
Secretary  speciHcally  seeks  comments 
on  whether  language  arts  testing  should 
be  required  and,  if  so,  at  what  grade 
level  language  arts  becomes  a  basic  skill 
area  to  be  tested,  and  the 
appropriateness  of  such  testing  at  the 
secondary  level. 

In  addition,  the  Department's  draft 
proposal  also  listed  items  to  be  included 
in  the  annual  collection  of  information 
by  SEAs  required  by  section  1019(b)(3) 
of  the  Act,  along  with  additional  items 
the  Secretary  believed  are  necessary 
and  helpful  in  constructing  a  picture  of 
the  impact  of  the  Chapter  1  LEA 
Program.  The  Department  has  since 
decided  not  to  include  this  list  in  the 
regulations,  but  includes  it  here  to 
inform  SEAs  and  LEAs  of  the 
information  the  Department  intends  to 
collect  in  an  annual  performance  report 
under  §  200.35(c).  The  items  are;  (1)  The 
number  of  children  participating  in  the 
program,  by  grade,  who  attend  public 
schools;  (2)  the  number  of  children 
participating  in  the  program,  by  grade, 
who  attend  private  schools;  (3)  the 
number  of  children  in  local  institutions 
for  neglected  or  delinquent  children;  (4) 
characteristics  of  participants,  including 
age,  gender,  and  ethnicity;  (5)  the 
number  of  participants — ^in  public 
schools,  in  private  schools,  and  in  local 
institutions  for  neglected  or  delinquent 
children — each  by  type  of  instructional 
and  supporting  service  provided;  (6)  the 
number  of  participants  with 
handicapping  conditions;  (7)  the  number 
of  schoolwide  projects;  (8)  the  number  of 
LEAs  with  schools  undergoing  program 
improvement  under  §  200.38  and  the 
total  number  of  LEAs  with  Chapter  1 
programs  under  this  part;  (9)  the  number 
of  schools  undergoing  program 
improvement  under  §  200.38  and  the 
total  number  of  schools  operating 
Chapter  1  programs  under  this  part  in 
the  State;  (10)  achievement  data 
collected  ^m  LEAs;  and  (11)  the 
number  of  children  receiving  Chapter  1 
services  under  this  part  and  the  number 
of  children  declared  eligible  to  receive 
Chapter  1  services  under  this  part  in 
public  and  in  private  schools.  This  last 
data  item  was  added  by  agreement  of 
most  members  of  the  negotiated 
rulemaking  group.  The  other  items 
received  strong  support,  although  not 
full  consensus. 

The  group  requested  that  the 
Department  include  in  the  Policy 
Manual,  required  by  section  1436  of  the 
Act,  the  following: 


(1)  A  discussion  of  the  use  of 
appropriate  norming  periods  for  testing 
to  ensure  accurate  evaluation. 

(2)  An  explanation  of  the  need  for 
schools  to  have  spring  test  results  on 
flrst  grade  children  to  use  as  a  base  for 
evaluating  second  grade  projects,  and 
that  these  results  would  not  be  used  for 
evaluating  first  grade  projects. 

(3)  Details  on  the  technical  standards 
referenced  in  §§  200.81  and  200.85. 

The  use  of  national  evaluation 
standards  does  not  satisfy  the  full 
evaluation  requirements  for  an  LEA  or 
SEA.  Rather,  as  §  200.35(a)(l)(ii) 
indicates,  an  LEA  must  use  the  national 
evaluation  standards  to  assess  student 
achievement.  The  LEA  is  also  required 
in  S  200.35(a)(l)(i),  however,  to  evaluate 
the  ei^ectiveness  of  its  projects  under 
this  part,  in  terms  of  basic  and  more 
advanced  skills,  on  the  basis  of  the 
desired  outcomes  described  in  the  LEA’s 
application.  Evaluation  of  desired 
outcomes,  for  example,  may  include  the 
use  of  criterion-referenced  tests  or  may 
measure  reduction  in  dropout  rates, 
improved  attendance,  or  other 
indicators  of  program  effectiveness. 
These  requirements  reflect  the  fact  that 
use  of  national  evaluation  standards 
alone  may  not  provide  a  complete 
picture  of  the  results  of  the  Chapter  1 
LEA  Program,  particularly  in  the 
assessment  of  advanced  skills.  Further, 
SEAs  may  provide  for  evaluations  that 
go  beyond  the  minimum  requirements 
that  would  be  set  by  the  proposed 
regulations  in  §  200.80(a).  Section 
200.35(b)(4)  explicitly  recognizes  the 
SEA’s  authority  to  require  LEAs  to 
evaluate  the  effect  of  Chapter  1  projects 
under  this  part  on  achievement  of 
Chapter  1  students  in  the  regular 
program. 

Other  Significant  Changes  Resulting 
From  Reauthorization 

Innovation  projects.  Section  200.4(d) 
of  these  proposed  regulations 
implements  the  new  authority  under 
section  1011(b)  of  the  Act  for  an  LEA  to 
use  up  to  and  including  five  percent  of 
its  allocation  for  seven  types  of 
innovation  projects.  The  provision  is 
intended  to  provide  more  flexibility  for 
LEAs  in  operating  projects  under  this 
part  and  to  promote  program 
improvement.  As  indicated  in 
§  200.4(d)(3),  with  two  exceptions,  the 
requirements  of  this  part  apply  to 
innovation  projects. 

LEA  applications.  Section  200.20(a)  of 
the  proposed  regulations  lists  the 
information  that  an  LEA  must  include  in 
its  application  for  assistance.  In  addition 
to  the  assurances  that  were  previously 
required,  the  application  must  include. 
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for  example,  a  description  of  the 
procedures  used  to  conduct  an  annual 
assessment  of  educational  needs  and  a 
description  of  desired  outcomes  for 
project  participants.  These  additions, 
required  by  section  1012(b)  by  the  Act, 
are  necessary  to  implement  the  program 
improvement  requirements  under 
sections  1020  and  1021  of  the  Act. 

Concentration  grants.  Sections 
200.3(c)  and  200.25(a)  of  the  proposed 
regulations  implement  new  criteria  for 
counties  and  L£As  to  be  eligible  for 
concentration  grants.  In  addition, 

§  200.25  of  the  proposed  regulations 
provides  procedures  to  allocate 
concentration  grants  to  eligible  LEAs  in 
eligible  counties,  to  LEAs  in  eligible 
counties  with  no  eligible  LEAs,  and  to 
LEAs  in  a  State  that  receives  a  minimum 
concentration  grant.  That  section  also 
authorizes  an  SEA  to  reserve  not  more 
than  two  percent  of  the  concentration 
grant  funds  it  receives  to  make  direct 
payments  to  eligible  LEAs  located  in 
ineligible  counties. 

Reallocation.  Section  200.26  of  the 
proposed  regulations  provides  revised 
procedures  for  determining  whether  an 
LEA  is  eligible  to  receive  reallocated 
funds  and  for  determining  among  all 
eligible  LEAs  those  with  the  greatest 
need  for  additional  funds. 

Comparability.  Section  1018(c)  of  the 
Act  requires  that  an  LEA  develop 
procedures  to  comply  with  the 
comparability  requirements  and 
maintain  records  documenting  its 
compliance.  Section  200.43(c)  of  the 
proposed  regulations  implements  the 
new  statutory  requirements.  In  addition, 

§  200.43(d)  of  the  proposed  regulations 
requires  that  either  the  SEA  or  LEA 
establish  standards  to  determine  that 
the  lea’s  policies  result  in  the  provision 
of  equivalent  staffing,  materials,  and 
supplies  among  Chapter  1  and  non- 
Chapter  1  schools  in  the  LEA. 

Exclusions  from  the  supplement-not- 
suppiant  and  comparability 
requirements.  Section  200.45  of  the 
proposed  regulations  continues  the 
current  provision  that  allows  an  LEA  to 
exclude  (1)  State  and  local  funds  spent 
for  compensatory  education  from 
determinations  of  compliance  with  the 
supplement-not-supplant  and 
comparability  requirements;  and  (2) 

State  and  local  funds  spent  for  bilingual 
education,  special  education,  and  State 
“phase-in”  programs  from 
determinations  of  compliance  with  the 
comparability  requirement.  Section 
1018(d)  of  the  Act  requires  that  the 
Secretary  determine  in  advance  that 
State  programs  meet  certain 
requirements  to  be  excluded  and  that 
the  SEA  make  similar  determinations  for 
local  programs.  Section  200.45  (b)  and 


(c)  of  the  proposed  regulations 
implements  these  new  statutory 
requirements. 

Participation  of  children  in  private 
schools.  The  proposed  regulations 
implement  three  changes  made  in 
section  1017  of  the  Act  concerning  the 
participation  of  children  in  private 
schools.  In  enacting  these  changes. 
Congress  sought  to  ameliorate  the 
adverse  effects  of  the  Supreme  Court’s 
decision  in  Aguilar  v.  Felton  on  the 
quality  and  level  of  educational  services 
provided  to  private  school  children. 

First,  §  200.^b)  implements  the 
provision  in  section  1017(b)(3)(A)  that 
authorizes  parents,  teachers,  and  other 
concerned  individuals  or  organizations 
to  file  complaints  with  the  ^cretary 
alleging  that  an  LEA  has  failed  to  meet 
its  obligation  to  provide  equitable 
services  to  children  enrolled  in  private 
schools.  As  §  200.50(b)(3)  indicates,  the 
Secretary  investigates  a  complaint  and 
issues  a  letter  of  finding  within  120  days. 
Second,  §  200.51  implements  the 
requirement — made  explicit  in  section 
1017(a)  of  the  Act — that  an  LEA  must 
engage  in  “timely  and  meaningful 
consultation”  with  appropriate  private 
school  officials.  Third.  §  §  200.56-200.58 
implement  section  1017(d)  regarding 
capital  expenses.  Congress  specifically 
authorized  payments  for  capital 
expenses  to  reduce  the  financial  strain 
on  LEAs  that  must  pay  for  alternative 
delivery  systems  for  private  school 
children  as  a  result  of  the  Felton 
decision.  As  §  200.56  indicates,  from 
funds  appropriated  for  capital  expenses, 
the  Secretary  pays  each  State  an 
amount  based  on  the  number  of  private 
school  children  in  the  State  served 
under  Chapter  1  of  the  ECLA  during  the 
period  July  1, 1984  through  June  30, 1985. 
An  LEA  may  apply  to  the  SEA  for  these 
payments  to  cover  capital  expenses  the 
LEA  has  paid  from  funds  under  this  part 
and  Chapter  1  of  the  ECIA  funds  since 
July  1, 1985,  is  currently  paying,  or 
would  incur  in  order  to  provide  services 
to  additional  private  school  children. 
Capital  expenses  are  defined  in 
§  200.57(a)(2)  as  only  expenditures  for 
noninstructional  goods  and  services 
incurred  as  a  result  of  the  Felton 
decision.  They  do  not  include  the 
purchase  of  instructional  equipment 
such  as  computers.  The  SEA  must 
distribute  funds  it  receives  for  capital 
expenses  on  the  basis  of  need,  using 
criteria  such  as  those  in  §  200.57(c). 

In  addition  to  these  changes,  the 
proposed  regulations  also  include  two 
provisions  to  clarify  certain 
requirements  following  the  Felton 
decision.  First,  in  §  200.52  concerning 
equal  expenditures,  paragraph  (a)(2) 
makes  clear  that  an  LEA  must  pay  for 


reasonable  and  necessary 
administrative  costs  of  providing 
services  to  public  and  private  school 
children  from  the  LEA’s  whole 
allocation  received  under  this  part. 
Second.  §  200.52(b)(2)  describes  factors 
to  be  used  to  determine  whether  the 
services  being  provided  to  private 
school  children  are  equitable.  Finally, 
also  in  response  to  Felton,  the  proposed 
regulations  delete  the  provision 
currently  in  §  200.73  concerning  use  of 
public  school  personnel  in  other  than 
public  facilities. 

State  complaint  procedures.  Section 
200.72  of  the  proposed  regulations  has 
been  added  to  require  States  to  develop 
and  implement  procedures  for  resolving 
complaints  at  the  State  and  local  levels. 
The  Secretary  has  added  this  section  in 
response  to  language  in  the  conference 
report  accompanying  the  Hawkins- 
Stafford  Act  recommending  that  the 
Secretary  “issue  amended  regulations 
making  34  CFR  76.780-783  applicable  to 
Chapter  1.”  H.R.  Rept.  567, 100th  Cong., 
2d  Sess.  341  (1988).  llie  Secretary  has 
proposed,  in  a  previously  published 
notice  of  proposed  rulemaking,  to 
remove  the  complaint  procedures  from 
Part  76  and  to  retain  those  procedures 
only  in  regulations  for  the  specific 
programs  to  which  they  apply.  Rather 
than  repeating  the  complaint  provisions 
currently  in  Part  76,  however,  the 
Secretary  has  attempted  in  §  200.72  to 
implement  the  conferees’  intent  that 
States  develop  and  implement 
procedures  to  resolve  complaints  while 
affording  States  maximum  flexibility  in 
tailoring  those  procedures  to  fit  State 
and  local  needs. 

Applicability  of  EDGAR 

As  indicated  in  §  200.5(a),  the 
Secretary  proposes  to  make  the  relevant 
parts  of  EDGAR  applicable  to  programs 
under  this  part.  In  making  this  proposal, 
the  Secretary  is  responding  to  a  need  for 
additional  guidance.  During  the  six 
years  that  EDGAR  has  not  been 
applicable  under  Chapter  1  of  the  ECIA. 
SEAs  and  LEAs  have  asked  the 
Department  numerous  questions  that  are 
answered  by  the  provisions  in  EDGAR. 
Moreover,  without  the  benefit  of  the 
guidance  in  EDGAR,  a  number  of  States 
have  incurred  audit  exceptions 
concerning  fiscal  control  and  fund 
accountability.  The  Secretary  believes 
that  making  the  relevant  parts  of 
EDGAR  applicable  to  programs  under 
this  part  will  address  the  need  for  better 
guidance  and  accountability.  Moreover, 
the  Secretary  does  not  believe  this 
action  will  create  additional  burden  for 
SEAs  and  LEAs  because  EDGAR  is 
applicable  to  other  State-administered 
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Federal  education  programs  and  has 
recently  been  reviewed  with  respect  to 
federalism  issues  and  burden  reduction, 
and  unduly  biu'densome  requirements 
have  been  revised  or  removed. 

Speciflcally,  the  Secretary  proposes  to 
apply  Part  76  (State-Administered 
Programs),  with  certain  exceptions;  Part 
77  (DeHnitions  that  Apply  to  Department 
Regulations);  and  Part  78  (Education 
Appeal  Board).  In  addition,  regulations 
implementing  the  new  enforcement 
provisions  in  Part  E  of  the  General 
Education  Provisions  Act  would  apply 
when  those  regulations  are  promulgated. 
Further,  the  Secretary  proposes  in 
§  200.5(a)(4)  to  apply  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  A^eements  to  State 
and  Local  Governments),  unless  a  State 
formally  adopts  its  own  written  fiscal 
and  administrative  requirements  for 
expending  and  accounting  for  funds 
received  by  the  SEA  and  its  LEAs  under 
this  part  If  a  State  does  not  have  its 
own  written  requirements  implemented 
by  July  1. 1989,  but  wishes  to  develop 
them,  the  requirements  in  Part  80  would 
apply  until  such  time  as  written 
requirements  are  formally  adopted.  If  a 
State  chooses  to  apply  its  own  written 
requirements,  those  requirements  must 
be  available  for  Federal  inspection.  In  a 
case  where  departmental  officials 
determine  that  a  State’s  requirements 
are  not  sufficient,  the  enforcement 
provisions  in  Part  E  of  GEPA  would 
apply,  including  the  due  process 
provisions  in  that  part.  During  the 
transition  period  provided  for  in  section 
1491(c)  of  the  Act  (July  1, 1988-Iime  30, 
1989],  a  State  may  continue  to  comply 
with  the  requirements  under  Chapter  1 
of  the  ECIA.  The  Secretary  specifically 
invites  comments  on  §  200.5(a)(4). 

Enforcraoent  Procedures 

Section  3501  of  the  Hawkins-Stafford 
Act  amended  Part  E  of  GEPA  to  provide 
for  new  enforcement  procedures.  The 
amended  Part  E  requires  the  Secretary 
to  establish  an  Office  of  Administrative 
Law  Judges  (OALJ)  to  replace  the 
existing  Education  Appeal  Board  and 
sets  out  new  hearing  procedures.  20 
U.S.C  1234-1234i.  With  the  exception  of 
provisions  regarding  withholding 
actions  and  judicial  review  of  those 
actions,  which  are  superseded  by 
sections  1433  and  1434  of  the  Act,  Part  E 
applies  to  the  Chapter  1  LEA  Program. 

As  a  result,  appeals  firom  cost 
disallowance  decisions,  received  by  an 
SEA  on  or  after  October  25, 1988,  as  well 
as  most  other  enforcement  proceedings 
under  the  Chapter  1  LEA  Program,  will 
be  heard  by  the  OALJ.  Proposed 
regulations  implementing  Part  E  will 
address  whether  withholding  actions 


under  the  Chapter  1  LEA  Program  will 
also  be  heard  by  the  OALJ.  The 
Education  Appeal  Board  will  continue  to 
hear  appeals  from  determinations  under 
the  Chapter  1  LEA  Program  received  by 
an  SEA  before  October  25. 

Procedures  for  Bypass 
Under  a  number  of  elementary  and 
secondary  education  programs 
reauthorized  by  the  Hawkins-Stafford 
Act — namely,  Chapters  1  and  2  of  Title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  the 
Dwight  D.  Eisenhower  Mathematics  and 
Science  Education  Act,  and  Part  B  of  the 
Drug-Free  Schools  and  Communities  Act 
of  1986 — the  Secretary  is  authorized  to 
waive  the  requirements  for  providing 
services  to  private  school  children  and 
to  implement  a  bypass.  The  procedures 
that  the  Secretary  would  use  in 
implementing  a  bypass  under  these 
programs  are  virtually  identical.  Rather 
than  repeating  the  same  procedures  in  a 
number  of  sets  of  regulations,  therefore, 
the  Secretary  proposes  to  add 
procedives  for  bypass  in  §§  76.671- 
76.677  of  EDGAR  that  would  apply  to 
each  program  listed  in  §  76.670. 

Cooperation  with  Audits 

The  proposed  regulations  include  two 
new  sections  concerning  cooperation 
with  audits  that  would  be  added  to  Parts 
75  and  76  of  EDGAR,  respectively. 

These  sections  make  clear  that  grantees 
and  subgrantees  must  cooperate  with 
the  Secretary  and  the  Comptroller 
General  of  the  United  States  or  their 
authorized  representatives  in  the 
conduct  of  audits.  This  cooperation 
includes  access  to  records  and 
personnel  of  the  grantee  and  subgrantee 
for  the  purpose  oif  obtaining  relevant 
information,  a  requirement  formerly 
contained  in  34  CIU  204.11(a)  (Chapter  1 
of  the  ECIA]  and  34  CFR  298.16(a) 
(Chapter  2  of  the  ECIA).  Because  access 
to  records  and  personnel  is  essential  in 
all  Department  programs,  the  Secretary 
proposes  to  clarify  that  the  access  to 
records  and  personnel  must  be  without 
unreasonable  restrictions.  Examples 
that  may  constitute  unreasonable 
restrictions  that  would  not  result  in 
access  include  limiting  written  or  oral 
information  to  be  supplied,  requiring  the 
presence  of  a  third  person  at  an  audit 
interview,  or  requiring  that  an  audit 
interview  be  tape  recorded. 

The  Secretary  proposes  these 
provisions  because  of  concern  about 
attempts  by  some  grantees  to  impose 
imreasonble  restrictions  on  auditors’ 
access  to  the  grantee's  records  or 
personnel.  For  example,  some  grantees 
have  maintained  that  restrictions  on 
access  to  personnel  are  necessary  to 


ensure  an  accurate  record  of 
communications  between  their 
personnel  and  the  auditors.  The 
Secretary  considers  these  restrictions  to 
be  incompatible  with  sound  audit 
practice  because  they  could  discourage 
the  complete  and  accurate  disclosure  of 
relevant  information  by  a  grantee’s 
personnel.  The  Department’s  established 
audit  procedures  are  designed  to 
promote  accuracy.  Safeguards  for 
grantees  include  ongoing  access  to  the 
auditors  in  the  course  of  the  audit,  an 
exit  conference  at  the  end  of  the  field 
work,  inviting  the  auditee  to  comment 
on  and  correct  a  draft  audit  report,  and 
including  the  auditee’s  comments  on  the 
draft  audit  report  in  the  final  audit 
report.  All  interviews  with  personnel  are 
summarized  in  the  audit  workpapers 
and  the  summaries  can  be  made 
available  to  the  auditee  and  to  the 
interviewed  person  reasonably  soon 
after  the  interview.  Whistle-blowing 
disclosures  by  the  interviewed  person 
are  not  included  in  written  summaries  in 
order  to  protect  the  person  from 
employer  reprisal.  It  is  important  to 
note,  however,  that  unattributed 
statements  by  personnel  are  not  used  as 
the  basis  for  audit  findings,  but  only  as  a 
source  enabling  the  auditors  to  obtain 
objective  information  that  would  be 
available  to  the  auditee.  The  proposed 
language  in  Parts  75  and  76  makes  it 
clear  that  the  grantee's  or  subgrantee’s 
obligation  to  cooperate  with  audits 
means  not  imposing  unreasonable 
restrictions  on  access  to  records  and 
personnel.  Comments  concerning  these 
provisions  will  be  referred  to  the  Office 
of  Inspector  General  for  consideration. 

Removal  of  Part  204 

The  Secretary  proposes  in  these 
regulations  to  remove  Part  204,  which 
contains  general  definitions  and 
administrative,  project,  fiscal,  and  due 
process  requirements  for  all  Chapter  1 
programs.  Part  204  was  originally 
promulgated  to  consolidate  provisions 
that  applied  to  all  of  the  Chapter  1 
programs  to  avoid  repeating  identical 
requirements  in  each  set  of  regulations. 
Under  the  reauthorization,  however, 
there  are  far  fewer  requirements  that 
apply  in  the  same  way  to  each  Chapter  1 
program.  Moreover,  because  the 
Secretary  is  proposing  to  make  relevant 
provisions  of  EDGAR  applicable,  a 
number  of  common  provisions  currently 
contained  in  Part  204  would  be  governed 
by  EDGAR.  The  Secretary  believes, 
therefore,  that  a  separate  Part  204  is  no 
longer  necessary.  Instead,  all  common 
requirements  not  contained  in  EDGAR 
will  be  included  in  the  regulations 
implementing  each  specific  Chaper  1 
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program,  thereby  reducing  the  number  of 
documents  with  which  the  SEA  or  LEA 
must  deal. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Executive  Order  12606 

The  Secretary  certifies  that  these 
proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12606  and  that  they  do  not  have  a 
significant  negative  impact  on  family 
formation,  maintenance,  and  general 
well-being.  To  the  contrary,  the  Chapter 
1  LEA  program  supports  and  strengthens 
the  family  by  containing  strong  parental 
involvement  requirements.  Specifically, 
an  LEA  develop,  in  coordination  with 
parents  of  participating  children, 
programs,  activities,  and  procedures  to: 
inform  parents  about  the  Chapter  1  LEA 
program;  support  the  efforts  of  parents, 
including  training  parents  to  work  with 
their  children  at  home;  train  teachers 
and  other  staff  to  work  effectively  with 
parents;  consult  with  parents  on  an 
ongoing  basis;  and  provide  opportunities 
for  the  full  participation  of  parents  who 
lack  literacy  skills  or  whose  native 
language  is  not  English.  Funds  received 
under  ^is  part  may  be  used  to  support 
these  activities. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  proposed  regulations  are  small 
LEAs  receiving  Federal  funds  under  this 
part.  However,  the  regulations  would 
not  have  a  significant  economic  impact 
on  the  small  LEAs  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1960 

Sections  200.10,  200.20,  200.35,  200.36, 
200.37,  200.38,  200.43,  200.57,  200.80, 
200.84,  and  200.87  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  for  its  review. 
(44  U.S.C.  3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 


information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Attention;  James  D.  Houser. 

Invitation  to  comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2043,  400  Maryland  Avenue,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  200 

Administrative  practice  and 
procedure.  Education  of  disadvantaged. 
Elementary  and  secondary  education. 
Grant  programs — education.  Juvenile 
delinquency.  Neglected,  Private  schools. 
Reporting  and  recordkeeping 
requirements.  State-administered 
programs. 

Dated:  October  17, 1988. 

Lauro  F.  Cavazos, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.010,  Chapter  1  Program  in  Local 
Educational  Agencies;  84.012,  Chaper  1 
Program — State  Administration] 

The  Secretary  proposes  to  amend 
Parts  75,  76,  78  and  204  and  revise  Part 
200  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Part  200  is  revised  to  read  as 
follows: 

PART  200~-CHAPTER  1  PROGRAM  IN 
LOCAL  EDUCATIONAL  AGENCIES 

Subpart  A— General 

Sec. 

200.1  What  is  the  Chapter  1  Program  in 
Local  Educational  Agencies? 

200.2  Who  is  eligible  for  a  grant? 

200.3  Who  is  eligible  for  a  subgrant? 

200.4  What  kind  of  activities  may  an  LEA 
conduct? 

200.5  What  regulations  apply  to  the  Chapter 
1  LEA  Program? 

200.6  What  definitions  apply  to  the  Chapter 
1  LEA  Program? 

200.7  through  200.9  [Reserved) 


Subpart  B— How  Does  a  State  Apply  for 

and  Receive  a  Grant? 

200.10  What  assurances  must  a  State  submit 
to  receive  a  grant? 

200.11  through  200.19  [Reserved] 

Subpart  C — How  Does  an  LEA  Apply  for 

and  Receive  a  Subgrant? 

200.20  How  does  an  LEA  apply  for  a 
subgrant? 

200.21  Under  what  conditions  does  an  SEA 
approve  an  LEA’s  application? 

Allocation  of  Basic  Grants 

200.22  How  does  an  SEA  allocate  funds  for 
basic  grants  to  an  LEA? 

200.23  How  does  an  SEA  allocate  county 
aggregate  amounts? 

200.24  Are  there  exceptions  to  how  an  SEA 
allocates  county  aggregate  amounts? 

AUocation  of  Concentration  Grants 

200.25  How  does  an  SEA  allocate 
concentration  grants  to  an  LEA? 

Reallocation 

200.26  How  does  an  SEA  reallocate  funds? 

200.27  through  200.29  [Reserved] 

Subpart  D— What  Project  Requirements 

Apply  to  the  Chapter  1  LEA  Program? 

200.30  How  does  an  LEA  select  school 
attendance  areas  to  be  project  areas? 

200.31  How  does  an  LEA  identify  and  select 
children  to  participate? 

200.32  What  are  the  size,  scope,  and  quality 
requirements  of  a  project? 

200.33  How  does  an  LEA  allocate  resources 
to  project  areas  and  schools? 

200.34  How  does  an  LEA  involve  parents? 

200.35  What  are  the  requirements  for 
evaluating  and  reporting  project  results? 

200.36  What  are  the  requirements  for 
schoolwide  projects? 

200.37  What  are  an  SEA’s  responsibilities 
for  program  improvement? 

200.38  What  are  an  LEA’s  responsibilities 
for  program  improvement? 

200.39  How  may  personnel  be  assigned 
supervisory  duties? 

Subpart  E— What  Hscal  Requirements 

Apply  to  the  Chapter  1  LEA  Program? 

200.40  What  is  the  prohibition  against  using 
funds  under  this  part  to  provide  general 
aid? 

200.41  What  maintenance  of  effort 
requirements  apply  to  this  program? 

200.42  Under  what  circumstances  may  an 
SEA  waive  the  maintenance  of  effort 
requirement? 

200.43  What  comparability  of  services 
requirements  apply  to  this  program? 

200.44  What  supplement-not-supplant 
requirement  applies  to  this  program? 

200.45  How  may  an  LEA  exclude  special 
State  and  local  funds  from  comparability 
and  supplement-not-supplant 
determinations? 

200.46  What  is  the  maximum  amount  of 
funds  an  LEA  may  carry  over? 

200.47  What  is  the  prohibition  against 
considering  payments  under  this  pari  in 
determining  State  aid? 
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Sec. 

200.48  through  200.49  [Reserved] 

Subpart  F— What  Requirements  Govern 
Participation  in  the  Chapter  1  LEA  Program 
of  Educationalty  Deprived  Children  In 
Private  Schools? 

General 

200.50  What  are  an  LEA's  responsibilities 
for  providing  Chapter  1  services  to 
children  in  private  schools? 

200.51  What  are  the  requirements  for 
consultation  with  private  school 
officials? 

200.52  What  factors  does  an  LEA  use  in 
determining  equitable  participation? 

200.53  What  are  ^e  requirements  to  ensure 
that  funds  do  not  beneRt  a  private 
school? 

200.54  What  are  the  requirements 
concerning  equipment  and  supplies  for 
the  benefit  of  private  school  children? 

200.55  May  funds  be  used  for  construction 
of  private  school  facilities? 

Capital  Expenses 

200..*^  How  does  a  State  receive  a  payment 
lor  capital  expenses? 

200.57  How  does  an  LEA  receive  a  payment 
for  capital  expenses? 

200.58  How  does  an  LEA  use  payments  for 
capital  expenses? 

200.59  [Reserved] 

Bypass 

200.60  What  general  requirements  govern 
the  implementation  of  a  bypass? 

200.61  through  200.69  [Reserved] 

Subpart  &->What  Ara  Other  State 
Responsibilitiee  for  the  Chapter  1  LEA 
Program? 

200.70  Does  a  State  have  authority  to  issue 
State  regulations  for  the  Chapter  1  LEA 
Program? 

200.71  How  may  State  personnel  paid  with 
funds  available  under  this  part  be 
assigned  to  State  programs? 

200.72  What  complaint  procedures  must  an 
SEA  adopt? 

200.73  What  funds  are  available  for  an  SEA 
to  carry  out  its  responsibilities? 

200.74  through  200.79  [Reserved] 

Subpart  H— What  Are  the  National 
Evaluation  Standards? 

Evaluation  by  an  LEA 

200.80  How  does  an  LEA  evaluate  student 
achievement? 

200.81  What  technical  standards  does  an 
LEA  apply  in  evaluating  student 
achievement? 

200.82  What  procedures  does  an  LEA  use  in 
evaluating  student  achievement? 

200.83  What  alternative  procedures  may  an 
LEA  use? 

200.84  How  does  an  LEA  report  the  results 
of  student  achievement  to  the  SEA? 

Evaluatioa  by  an  SEA 

200.85  What  technical  standards  does  an 
SEA  use  in  conducting  its  evaluation? 

200.86  What  requirements  govern  an  SEA 
sampling  plan? 

200.87  How  does  an  SEA  aggregate  LEA 
student  achievement  data  for  inclusion  in 
its  evaluation? 


Allowable  and  Nonallowable  Costs 

200.88  For  what  evaluation  activities  may 
an  LEA  or  SEA  use  funds  available 
under  this  part? 

200.89  For  what  evaluation  activities  may 
an  LEA  or  SEA  not  use  funds  available 
under  this  part? 

Authority:  20  U.S.C.  2701-2731, 2821-2838, 
2851-2854,  2891-2901,  unless  otherwise  noted. 

Subpart  A— General 

§  200.1  What  is  the  Chapter  1  Program  in 
Local  Educational  Agencies? 

(a)  Under  the  Chapter  1  Program  in 
Local  Educational  Agencies  (LEAs) — 
referred  to  in  this  part  as  the  Chapter  1 
LEA  Program — the  Secretary  provides 
Federal  financial  assistance  for  projects 
designed  to  meet  the  special  educational 
needs  of — 

(1)  Educationally  deprived  children  in 
LEAs; 

(2)  Children  in  local  institutions  for 
neglected  or  delinquent  children;  and 

(3)  Indian  children  under  section 
1005(d)  of  the  Act 

(b]  The  purpose  of  assistance  under 
this  part  is  to  improve  the  educational 
opportunities  of  educationally  deprived 
children  by  helping  these  children — 

(1)  Succeed  in  the  regular  program  of 
the  LEA; 

(2)  Attain  grade  level  proficiency;  and 

(3)  Improve  achievement  in  basic  and 
more  advanced  skills. 

(Authority:  20  U.S.C.  2701)  ^ 

§200.2  Who  is  eligibie  f or  a  grant? 

The  Secretary  provides  funds  under 
the  Chapter  1  LEA  Program  to — 

(a)  States,  through  their  respective 
State  educational  agencies  (SEAs);  and 

(b)  The  Secretary  of  the  Interior  for 
Indian  children  referred  to  in 

§  200.1(a)(3). 

(Authority:  20  U.S.C.  2711-2712) 

§  200.3  Who  is  eligible  for  a  subgrant? 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (d)  of  this  section, 
an  LEA  that  qualifies  under  paragraph 

(b)  or  (c)  of  this  section  is  eligible  for  a 
subgrant  under  the  Chapter  1  LEA 
Program. 

(2)  An  SEA  provides  two  types  of 
subgrants — ^basic  grants  and 
concentration  grants — to  qualifying 
LEAs. 

(b)  Basic  grants.  An  LEA  is  eligibie  for 
a  basic  grant  if — 

(1)  There  are  at  least  10  children 
counted  under  section  1005(c)  of  the  Act 
in  the  school  district  of  the  L^;  or 

(2)  Satisfactory  data  on  a  school 
district  basis  are  not  available  but  the 
school  district  served  by  the  LEA  is 
located,  in  whole  or  in  part,  in  a  county 


in  which  there  are  at  least  10  children 
counted  under  section  1005(c)  of  the  Act. 

(c)  Concentration  grants.  (1)  From 
funds  available  under  section  1006(c)  of 
the  Act,  an  LEA  is  eligible  for  a 
concentration  grant  if — 

(1)  The  LEA  is  eligible  for  a  basic  grant 
under  paragraph  (b)  of  this  section; 

(ii)  l^e  school  district  of  the  LEA  is 
located,  in  whole  or  in  part,  in  a  county 
in  which  the  number  of  children  counted 
under  section  1005(c)  of  the  Act  in  the 
school  districts  of  L^s  in  the  county  in 
the  preceding  fiscal  year  exceeds — 

(A)  6,500;  or 

(B)  15  percent  of  the  total  number  of 
children  aged  5  to  17,  inclusive,  in  the 
school  districts  of  LEAs  in  the  county  in 
the  preceding  fiscal  year;  and 

(iii)  The  number  of  children  counted 
under  section  1005(c)  of  the  Act  in  the 
preceding  fiscal  year  in  the  school 
district  of  the  LEA  exceeds — 

(A)  6,500;  or 

(B)  15  percent  of  the  total  number  of 
children  aged  5  to  17,  inclusive,  in  the 
school  district  of  the  LEA  in  the 
preceding  fiscal  year. 

(2)  An  LEA  that  does  not  qualify  for  a 
concentration  grant  under  paragraph 

(c)(1)  of  this  section  may  receive  a 
concentration  grant  under  §  200.25(b). 

(d)  Exception.  This  section  does  not 
apply  to  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  Palau,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands. 

(Authority:  20  U.S.C.  2711-2712) 

§  200.4  What  kind  of  activities  may  an  LEA 
conduct? 

(a)  Under  the  Chapter  1  LEA  Program, 
an  LEA  may  only  conduct  projects  that 
are  designed  to  provide  supplemental 
services  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  at  the  preschool,  elementary, 
and  secondary  school  levels. 

(b)  An  LEA  is  encouraged  to¬ 
ll)  Develop  programs  to  assist 

participating  children  to  improve 
achievement  in  basic  and  more 
advanced  skills;  and 

(2)  Consider  year-round  services  and 
activities,  including  intensive  summer 
school  programs. 

(c)  Authorized  activities  include — 

(1)  Acquisition  of  equipment  and 
instructional  materials; 

(2)  Acquisition  of  books  and  school 
library  resources; 

(3)  Employment  of  special 
instructional  personneL  school 
counselors,  and  other  pupil  services 
personnel; 
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(4)  Employment  and  training  of 
education  aides; 

(5)  Payments  to  teachers  of  amounts 
in  excess  of  regular  salary  schedules  as 
a  bonus  for  service  in  schools  serving 
project  areas; 

(6)  Training  of  teachers,  librarians, 
other  instructional  and  pupil  services 
personnel,  and,  as  appropriate,  early 
childhood  education  professionals; 

(7)  Construction,  if  necessary,  of 
school  facilities; 

(8)  Parental  involvement  activities; 

(9)  Planning  for  and  evaluation  of 
Chapter  1  projects;  and 

(10)  Other  allowable  activities. 

'  {d)(l)  With  the  approval  of  the  SEA, 
an  LEA  may  use  up  to  and  including  5 
percent  of  die  funds  the  LEA  receives 
under  §§200.22-200.26  for  innovation 
projects  to  promote  quality  in  the 
Chapter  1  I£A  Program. 

(2)  Innovation  projects  may  include 
only  the  following: 

(i)  Notwithstanding  §  200.31(a),  the 
continuation  of  services  to  children  who 
received  Chapter  1  services  in  any 
preceding  year  for  a  period  sufficient  to 
maintain  progress  made  during  the 
period  of  their  participation  in  the 
program. 

(11)  Notwithstanding  §  200.31(c)(1),  the 
provision  of  continued  services,  for  a 
period  not  to  exceed  two  years,  to 
children  participating  in  a  Chapter  1 
program  who  are  transferred  to 
ineligible  areas  or  schools  as  part  of  a 
desegregation  plan. 

(iii)  Incentive  payments  to  schools 
that  have  demonstrated  significant 
progress  and  success  in  attaining  the 
goals  of  this  part. 

(iv)  Training  of  teachers  paid  with 
funds  under  this  part  and  teachers  and 
librarians  paid  with  other  funds  with 
respfxt  to  the  special  educational  needs 
of  eligible  children  and  integration  of 
activities  under  this  part  into  regular 
classroom  programs. 

(v)  Programs  to  encourage  innovative 
approaches  to  parental  involvement  or 
rewards  to  or  expansion  of  exemplary 
parental  involvement  programs. 

(vi)  Encouraging  the  involvement  of 
community  and  private  sector  resources 
(including  Hscal  resources)  in  meeting 
the  needs  of  eligible  children. 

(vii)  Assistance  by  LEAs  of  schools 
identiHed  under  §  200.38(b). 

(3)  Except  as  provided  in  paragraph 
(d)(2)  (i)  through  (ii)  of  this  section,  the 
requirements  of  this  part  apply  to 
innovation  projects  conducted  under 
this  section. 

(Authority:  20  U.S.C.  2721) 


§  2005  What  reguMions  api^  to  the 
Chapter  1  LEA  Program? 

The  following  regulations  apply  to  the 
Chapter  1  LEA  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  76  (State-Administered 
Programs)  as  follows: 

(1)  Subpart  A  (General). 

(ii)  Sections  76.125  through  76.137 
(Consolidated  Grant  Applications  for 
Insular  Areas). 

(iii)  Section  76.401  (Disapproval  of  an 
application — opportunity  for  a  hearing). 

(iv)  Subpart  F  (What  Conditions  Must 
Be  Met  by  the  State  and  Its 
Subgrantees?),  except  for  §  §  76.650 
through  76.662  (Participation  of  Students 
Enrolled  in  Private  Schools). 

(v)  Subpart  G  (What  are  the 
Administrative  Responsibilities  of  the 
State  and  Its  Subgrantees?),  except  for 
§  76.772  (Other  responsibilities  of  the 
State). 

(vi)  Subpart  H  (What  Procedures  Does 
the  Secretary  Use  to  Get  Compliance?). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  78  (Education  Appeal 
Board). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  A^eements  to  State 
and  Local  Governments),  unless  a  State 
formally  adopts  its  own  written  Hscal 
and  administrative  requirements  for 
expending  and  accounting  for  all  funds 
received  by  SEAs  and  LEAs  under  this 
part  These  requirements  must  be 
available  for  Federal  inspection  and 
must — 

(i)  Be  sufficiently  specific  to  ensure 
that  funds  received  under  this  part  are 
used  in  compliance  with  all  applicable 
statutory  and  regulatory  provisions; 

(ii)  Result  in  the  efficient  and  effective 
administration  or  programs  under  this 
part; 

(iii)  Ensure  that  funds  received  under 
this  part  are  only  spent  for  reasonable 
and  necessary  costs  of  operating 
programs  under  this  part;  and 

(iv)  Ensure  that  funds  received  under 
this  part  are  not  used  for  general 
expenses  required  to  carry  out  other 
responsibiUties  of  State  or  local 
governments. 

(b)  The  regulations  in  this  Part  200. 
(Authority:  20  U.S.C.  2831(a)) 

§  200.6  What  definitions  apply  to  the 
Chapter  1  LEA  Program? 

(a)  Definitions  in  the  Elementary  and 
Secondary  Education  Act.  The  following 
terms  used  in  this  part  are  defined  in 
section  1471  of  the  Act 
Average  daily  attendance 


Construction 

County 

Effective  schools  programs 
Elementary  school 
Equipment 

Free  public  education 

Local  educational  agency  (LEA) 

More  advanced  skills 

Parent  advisory  council 

Project  area 

Pupil  services 

Pupil  services  personnel 

School  facilities 

Secondary  school 

Secretary 

State 

State  educational  agency  (SEA) 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Acquisition 

Application 

Department 

EDGAR 

GEPA 

Grant 

Minor  remodeling 
Personal  property 
Private 
Project 
Public 

Real  property 

Subgrant 

Supplies 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

“Act”  means  the  Elementary  and 
Secondaiy  Education  Act  of  1965,  as 
amended  (E^A). 

“Chapter  1”  means  Chapter  1  of  Title  I 
of  the  Act 

“Children”  means  persons — 

(1)  Up  to  age  21  who  are  entitled  to  a 
free  public  education  through  grade  12; 
or 

(2)  Who  are  of  preschool  age. 

“TCIA"  means  the  Education 

Consolidation  and  Improvement  Act  of 
1981. 

“Educationally  deprived  children” 
means  children  whose  educational 
attainment  is  below  the  level  that  is 
appropriate  for  children  of  their  age. 

“Fiscal  year”  means  the  Federal  fiscal 
year — a  period  beginning  on  October  1 
and  ending  on  the  following  September 
30 — or  another  twelve-month  period 
normally  used  by  the  SEA  for 
recordkeeping. 

“Institution  for  delinquent  children” 
means,  as  determined  by  the  SEA,  a 
public  or  private  residential  facility  that 
is  operated  primarily  for  the  care  of 
children  who  have  been  determined  to 
be  delinquent  or  in  need  of  supervision. 

“Institution  for  neglected  children” 
means,  as  determined  by  the  SEA,  a 
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public  or  private  residential  facility — 
other  than  a  foster  home — that  is 
operated  primarily  for  the  care  of 
children  who  have  been  committed  to 
the  institution— or  voluntarily  placed  in 
the  institution  under  applicable  State 
law — because  of  the  abandonment  by, 
neglect  by,  or  death  of  parents. 

“Parent.”  (1)  The  term  includes  a  legal 
guardian  or  other  person  standing  in 
loco  parentis. 

(2)  “In  loco  parentis”  means  a  person 
acting  in  place  of  a  parent  or  legal 
guardian,  and  may  include  a  person 
such  as  a  grandparent,  stepparent,  aunt, 
uncle,  older  sibling,  or  other  person — 

(i)  With  whom  a  child  lives;  or 

(ii)  Who  has  been  designated  by  a 
parent  or  legal  guardian  to  act  in  place 
of  the  parent  or  legal  guardian. 

“Preschool  children”  means  children 
who  are — 

(1)  Below  the  age  or  grade  level  at 
which  the  LEA  provides  a  free  public 
education;  and 

(2)  Of  the  age  or  grade  level  at  which 
they  can  benefit  from  an  organized 
instructional  program  provided  in  a 
school  or  other  educational  setting. 

“School  attendance  area.”  (1)  This 
term  means,  in  relation  to  a  particular 
public  school,  the  geographic  area  in 
which  the  children  who  are  normally 
served  by  that  school  reside. 

(2)  If  a  child’s  school  attendance  area 
cannot  be  determined  on  a  geographic 
basis,  the  child  is  considered  to  be  in  the 
school  attendance  area  of  the  school  to 
which  the  child  is  assigned  or  would  be 
assigned  if  the  child  were  not  attending 
a  private  school  or  another  public  school 
on  a  voluntary  basis. 

(Authority:  20  U.S.C.  2831(a),  2891) 

§§  200.7  through  200.9  (Reserved) 

Subpart  B — How  Does  a  State  Apply 
for  and  Receive  a  Grant? 

§  200.10  What  assurances  must  a  State 
submit  to  receive  a  grant? 

(a)  A  State  that  wishes  to  receive 
funds  under  this  part  for  projects 
designed  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  shall  submit  to  the  Secretary, 
through  its  SEA,  assurances  that  the 
SEA— 

(1)  Will  meet  the  requirements  in 
section  435(b)(2)  and  (5)  of  the  General 
Education  ftovisions  Act  (GEPA) 
relating  to  fiscal  control  and  fund 
accounting  procedures; 

(2)  Will  carry  out  the  activities  in 
§  §  200.35  (evaluation)  and  200.37 
through  200.38  (school  program 
improvement); 


(3)  Has  on  file  a  program  improvement 
plan  that  meets  the  requirements  of 

§  200.37(a);  and 

(4)  Will  ensure  that  its  LEAs  comply 
with  all  applicable  statutory  and 
regulatory  requirements. 

(b)  The  assurances  submitted  under 
paragraphs  (a)  of  this  section  remain  in 
effect  for  the  duration  of  the  SEA’s 
participation  in  the  Chapter  1  LEA 
Program. 

(Authority:  20  U.S.C.  2722(a)) 

§§  200.1 1  through  200.19  [Reserved] 

Subpart  C— How  Does  an  LEA  Apply 
for  and  Receive  a  Subgrant? 

§  200.20  How  does  an  LEA  apply  for  a 
subgrant? 

(а)  Contents  of  an  application.  An 
LEA  may  receive  a  subgrant  under  this 
part  for  any  fiscal  year  if  the  LEA  has  on 
file  with  the  SEA  an  application  that 
contains  the  following  information: 

(1)  A  description  of  the  procedures  to 
be  used  to  conduct  an  annual 
assessment  of  educational  needs  that 
meets  the  requirements  of  §  200.31(b). 

(2)  A  rank  ordering  of  eligible  school 
attendance  areas,  including  the 
identification  of  project  areas  and  the 
basis  for  the  selection  of  each  project 
area. 

(3)  A  description  of  the  Chapter  1 
project  to  be  conducted,  including  a 
budget  for  the  initial  project  year. 

(4)  A  description  of — 

(i)  The  desired  outcomes  for  children 
participating  in  the  Chapter  1  project,  in 
terms  of  basic  and  more  advanced  skills 
that  all  children  are  expected  to  master, 
that  will  be  a  basis  for  evaluating  the 
project  under  §  200.35;  and 

(ii)  How  the  LEA  will  measure 
substantial  progress  toward  meeting  the 
outcomes. 

(5)  A  description  of  the  services  to  be 
provided  to  eligible  children  enrolled  in 
private  elementary  and  secondary 
schools  and  children  in  local  institutions 
for  neglected  or  delinquent  children. 

(б)  A  description  of  any  innovation 
projects  the  LEA  proposes  to  conduct. 

(7)  Data  showing  that  the  LEA  has 
maintained  fiscal  effort  in  accordance 
with  §  200.41. 

(8)  For  an  LEA  that  is  required  to  meet 
the  comparability  requirements  in 

§  200.43— 

(i)  An  assurance  that  the  LEA  is  in 
compliance  with  the  requirements  in 
§  200-43(c)(l)(i);  and 

(ii)  A  copy  of  the  LEA’s  salary 
schedule  and  policies  required  by 
§  200.43(c)(l)(i). 

(9)  The  assurances  required  under 
section  436(b)  (2)  and  (3)  of  GEPA 
relating  to  fiscal  control  and  fund 
accounting  procedures. 


(10)  Assurances  that  the  LEA’s 
Chapter  1  projects — 

(i)  Are  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the 
children  being  served; 

(11)  Are  designed  and  implemented  in 
consultation  with  teachers  (including 
early  childhood  professionals  and 
librarians,  if  appropriate); 

(iii)  Provide  for  parental  involvement 
in  accordance  with  §  200.34; 

(iv)  Provide  for  the  allocation  of  time 
and  resources  for  ft-equent  and  regular 
coordination  of  the  Chapter  1  curriculum 
with  the  regular  instructional  program; 
and 

(v)  Provide  maximum  coordination 
between  Chapter  1  services  and  services 
provided  to  address  children’s 
handicapping  conditions  or  limited 
English  proficiency. 

(11)  Additional  information  an  SEA 
finds  necessary  to  ensure  compliance 
with  the  assurances  under  paragraph 
(a)(10)  of  this  section. 

(b)  Development  and  approval  of 
application.  An  application  must  be — 

(1)  Developed  in  consultation  with 
parents  and  teachers;  and 

(2)  Approved  by  the  SEA  under 

§  200.21. 

(c)  Frequency  of  submission.  (1)  An 
LEA  shall  submit  to  the  SEA  an 
application  prior  to  each  project  period. 

(2)  A  project  period  may  cover  a 
period  of  not  more  than  three  years. 

(d)  Annual  updating  of  information  in 
the  application.  An  LEA  shall  annually 
update  its  application  by  submitting  to 
the  SEA — 

(1)  Information  on  eligible  school 
attendance  areas  and  the  selection  of 
project  areas  required  in  paragraph 
(a)(2)  of  this  section; 

(2)  Data  showing  that  the  LEA  has 
maintained  fiscal  effort  in  accordance 
with  §200.41;  and 

(3)  A  budget  for  the  expenditure  of 
funds  available  under  this  part  during 
the  proposed  project  year. 

(e)  Further  updating  of  information  in 
the  application.  If  there  are  substantial 
changes,  in  the  number  or  needs  of  the 
children  to  be  served  or  the  services  to 
be  provided,  an  LEA  shall  submit  a 
description  of  the  changes  to  the  SEA. 

(Authority:  20  U.S.C.  2721(b),  2722  (b)-(c). 
2723,  2728  (a),  (c),  2838(c)) 

§  200.21  Under  what  conditions  does  an 
SEA  approve  an  LEA’s  application? 

(a)  Standards  for  approval.  An  SEA 
shall  approve  an  LEA’s  application  for  a 
subgrant  if — 

(1)  The  application  meets  the 
requirements  in  §  200.20; 
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(2}  The  SEA  determines  that  the  LEA 
maintained  fiscal  effort  in  accordance 
with  §  200.41;  and 

(3)  The  SEA  determines  that  the  LEA’s 
salary  schedule  and  policies  imder 
§  200.43(c)(l)(i),  if  implemented,  would 
result  in  compliance  with  the 
comparability  requirements  in 
§  200.43(a). 

(b)  Effect  of  SEA  approval.  SEA 
approval  of  an  application  under 
paragraph  (a)  of  this  section  does  not 
relieve  the  LEA  of  its  responsibility  to 
comply  with  all  applicable  requirements. 
(Authority:  20  U.S.C.  2722,  2728  (a),  (c)) 
Allocation  of  Basic  Grants 

§  200.22  How  does  an  SEA  allocate  funds 
for  basic  grants  to  an  LEA? 

(a)  If  the  Secretary  determines  the 
amount  of  funds  that  each  LEA  in  a 
State  is  eligible  to  receive  under  section 
1005(a](2)(A]  of  the  Act,  an  SEA  shall 
allocate  diat  amount  to  each  LEA  within 
the  State. 

(b)  If  the  Secretary  determines  county 
aggregate  amounts  under  section 
1005(a)(2)(B)  of  the  Act,  the  SEA  shall 
allocate  those  county  aggregate  amounts 
to  LEAs  in  accordance  with  §§  200.23- 
200.24. 

(Authority:  20  U.S.C.  2711(a)) 

§  200.23  How  does  an  SEA  allocate  county 
aggregate  amounto? 

Except  as  provided  in  §  200.24,  an 
SEA  shall  allocate  county  aggregate 
amounts  to  LEAs  as  follows: 

(a)  Allocations  based  on  children  in 
local  institutions  for  neglected  or 
delinquent  children.  (l)(i)  Except  as 
provided  in  paragraphs  (a)(2),  (a)(3),  and 
(a)(4)  of  this  section,  the  S^  shdl  first 
allocate  to  a  particular  LEA  that  portion, 
if  any,  of  the  county  aggregate  amount 
that  is  based  on  the  total  number  of 
children,  aged  5  through  17,  in  the  LEA’s 
school  district  who  resided  in  a  local 
institution  for  neglected  or  delinquent 
children — and  were  not  counted  under 
subpart  3  of  part  D  of  Chapter  1 
(programs  for  neglected  or  delinquent 
Chilian  operated  by  State  agencies) — 
for  at  least  30  consecutive  days,  at  least 
one  day  of  which  was  in  the  month  of 
October  of  the  preceding  fiscal  year. 

(ii)  For  the  purpose  of  this  section,  the 
S^  shall  consider  children  who  are  in 
correctional  institutions  to  be  residing  in 
institutions  for  delinquent  children. 

(2)  If  the  SEA  determines  that  the  LEA 
is  unable  or  unwilling  to  provide  for  the 
special  educational  needs  of  the 
children  referred  to  in  paragraph  (8)(1) 
of  this  section,  the  SEA  shall — 

(i)  Reduce  the  LEA's  allocation  by  the 
amount  that  is  based  on  those  children; 
and 


(ii)  Assign  that  portion  of  the  LEA’s 
allocation  to— 

(A)  The  SEA  if  the  SEA  assumes 
educational  responsibility  for  those 
children;  or 

>  (B)  Another  State  agency  or  LEA  that 
agrees  to  assume  educational 
responsibility  for  those  children. 

(3)  If  no  public  agency  is  willing  to 
assume  educational  responsibility  for 
the  children  referred  to  in  paragraph 
(a)(1)  of  this  section,  the  SEA  may  not 
reallocate  to  any  other  LEA  that  portion 
of  the  LEA’s  allocation  that  is  based  on 
those  children. 

(4)  If  a  local  institution  for  neglected 
or  delinquent  children  closes  and  the 
children  are  transferred  to  an  institution 
in  the  school  district  of  another  LEA,  the 
SEA  shall  adjust  the  allocations  of  the 
two  LEAs  to  reflect  the  transfer. 

(b)  Allocations  based  on  the 
distribution  of  children  from  low-income 
families. — (1)  General  rule,  (i)  After 
following  the  procedures  in  paragraph 
(a)  of  this  section,  the  SEA  shall  allocate 
the  remaining  county  aggregate  amount 
to  LEAs  in  the  county  on  the  basis  of  the 
best  available  data  on  the  number  of 
children  fix)m  low-income  families  in  the 
school  districts  of  those  LEAs. 

(ii)  In  accordance  with  section  1403(a) 
of  the  Act,  an  LEA’s  allocation  under 
paragraphs  (a)  and  (b)(l)(i)  of  this 
section  may  not  be  less  than  85  percent 
of  the  allocation  it  received  for  the 
previous  fiscal  year. 

(2)  Special  circumstances.  The  SEA 
shall  adjust  the  allocations  it  makes 
under  paragraph  (b)(1)  of  this  section  to 
reflect  the  following  special 
circumstances: 

(i)  LEAs  in  more  than  one  county.  If  a 
school  district  of  an  LEA  overlaps  a 
county  boundary,  the  SEA  shall  make, 
on  a  proportionate  basis,  a  separate 
allocation  to  the  LEA  fi-om  the  county 
aggregate  amount  for  each  county  in 
which  the  school  district  of  the  LEA  is 
located  provided  the  aggregate  number 
of  children  fit)m  low-income  families  in 
the  LEA  is  10  or  more. 

(ii)  LEA.S  serving  children  from 
another  LEA.  If  an  LEA  serves  a 
substantial  number  of  children  within 
the  same  geographic  area  as  another 
LEA,  the  SEA  may  adjust  the  allocations 
between  the  LEAs  in  a  manner  the  SEA 
determines  will  best  carry  out  the 
purposes  of  Chapter  1. 

(iii)  Changes  in  LEAs.  If  an  LEA’s 
school  district  is  merged  or 
consolidated,  or  a  portion  of  the  district 
is  transferred  to  another  LEA,  the  SEA 
may— 

(A)  Adjust  the  allocations  of  the 
affected  LEAs  to  reflect  the  number  of 
children  from  low-income  families  for 


whom  each  LEA  is  providing  a  free 
public  education;  or 

(B)  Permit  an  LEA  that  has  submitted 
an  approved  application  to  carry  out  the 
project,  by  itself  or  in  cooperation  with 
another  LEA,  during  the  remainder  of 
the  fiscal  year.  ^ 

(3)  Minimum  allocation.  The  SEA  is 
not  required  to  allocate  to  an  LEA  a 
basic  grant  of  funds  under  this  part 
generated  by  fewer  than  10  children. 
(Authority:  20  U.S.C.  2711.  2822-2823) 

§  200.24  Are  there  exceptions  to  how  an 
SEA  allocates  county  aggregate  amounts? 

(a)  In  any  State  in  which  a  large 
number  of  LEAs  overlap  county 
boundaries,  the  SEA  may  apply  to  the 
Secretary  for  authority  to  make 
allocations  directly  to  LEAs  without 
regard  to  counties. 

(b)  If  an  SEA  allocates  directly  to 
LEIAs  under  paragraph  (a)  of  this 
section,  the  SEA  shall  use  the  same 
factors  to  determine  the  LEAs’ 
allocations  as  the  Secretary  used  to 
compute  county  aggregate  amounts 
under  section  1005(a)(2)(B)  of  the  Act. 

(c)  An  LEA  dissatisfied  with  the 
determination  by  the  SEA  under  this 
section  may  appeal  directly  to  the 
Secretary  for  a  final  determination. 
(Authority:  20  U.S.C.  2711) 

Allocation  of  Concentration  Grants 

§  200.%  How  does  an  SEA  aRocate 
concentration  granta  to  an  LEA? 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (b)  of  this  section, 
an  SEA  shall  allocate  a  county’s 
concentration  grant  funds  only  to 
LEAs— 

(1)  Whose  school  districts  lie,  in  whole 
or  in  part  within  the  county;  and 

(ii)  That  meet  the  eligibility  criteria  in 
§  200.3(c)(1). 

(2)  In  allocating  concentration  grant 
fimds  to  an  LEA  under  paragraph  (a)  of 
this  section,  the  SEA  shall  distribute  the 
funds  to  each  eligible  LEA  in  proportion 
to  the  number  of  children  from  low- 
income  families  in  the  school  district  of 
each  LEA  compared  to  the  number  of 
those  children  in  the  school  districts  of 
all  eligible  LEAs  in  the  county. 

(b)  Exceptions.  (l)(i)  An  SEA  may 
reserve  not  more  than  two  percent  of  the 
amount  of  concentration  grant  funds  it 
receives  to  make  direct  payments  to 
LEAs  that  meet  the  criteria  in 

§  200.3(c)(l)(i)  and  (iiiHB)  but  are 
located  in  counties  that  are  not  eligible 
under  §  200.3(c)(l)(ii). 

(ii)  If  an  SEA  plans  to  reserve 
concentration  grant  funds  under 
paragraph  (b)(l)(i)  of  this  section,  the 
SEA,  before  allocating  any 
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concentration  grant  funds  under 
paragraph  (a)  or  (b)(2)  through  (3)  of  this 
section,  shall — 

(A)  Determine  the  number  of  eligible 
L^s  located  in  ineligible  coimties; 

(B)  Determine  the  appropriate  amoimt 
to  be  reserved: 

(C)  Proportionately  reduce  the  amount 
available  for  concentration  grants  for 
eligible  counties  or  LEAs  to  provide  the 
reserved  amount;  and 

(D)  Distribute  the  reserved  funds 
among  all  eligible  LEAs  located  in 
ineligible  counties  in  proportion  to  the 
number  of  children  from  low-income 
families  in  the  school  district  of  each 
LEA  compared  to  the  number  of  those 
children  in  all  the  school  districts  of 
those  LEAs. 

(2)  In  a  county  in  which  no  LEA  meets 
the  eligibility  criteria  in  §  200.3(c)(l)(iii), 
an  SEA  shall — 

(i)  Rank  order  the  LEAs  in  the  county 
according  to  the  number  of  children 
from  low-income  families  in  each  LEA; 

(ii)  Identify  those  LEAs  in  which 
either  the  number  or  percentage  of 
children  from  low-income  families 
exceeds  the  average  number  or 
percentage  of  those  children  in  the 
county;  and 

(iii)  Allocate  concentration  grant 
funds  for  the  county  among  the  LEAs 
identified  in  paragraph  (b)(l)(ii)  of  this 
section  in  proportion  to  the  number  of 
children  from  low-income  families  in  the 
school  district  of  each  LEA  compared  to 
the  number  of  those  children  in  all  the 
school  districts  of  those  LEAs. 

(3)  In  a  State  that  receives  a  minimum 
concentration  grant  under  section 
1006(a)(1)(B)  of  the  Act,  the  SEA  shall — 

(i)  AJlocate  concentration  grant  funds 
among  LEAs  in  the  State  in  accordance 
with  the  provisions  in  paragraphs  (a) 
and  (b)(1)  of  this  section;  or 

(ii)  Without  regard  to  the  counties  in 
which  the  LEAs  are  located — 

(A)  Rank  order  the  LEAs  in  the  State 
according  to  the  number  or  percentage 
of  children  from  low-income  families  in 
each  LEA; 

(B)  Identify  those  LEAs  in  which 
either  the  number  or  percentage  of 
children  from  low-income  families 
exceeds  the  average  number  or 
percentage  of  those  children  in  the 
State;  and 

(C)  Allocate  concentration  grant  funds 
among  the  LEAs  identified  in  paragraph 

(b)(2)(ii)(B)  of  this  section  in  proportion 
to  the  number  of  children  from  low- 
income  families  in  the  school  district  of 
each  LEA  compared  to  the  number  of 
those  children  in  all  the  school  districts 
of  all  LEAs  so  identified. 

(Authority:  20  U.S.C.  2712) 


Reallocation 

§  200.26  How  does  an  SEA  reallocate 
funds? 

(a)  An  SEA  shall  reallocate,  on  a 
timely  basis,  excess  Chapter  1  funds 
provided  under  §§  200.22  through 
200.25— 

(1)  From  an  LEA  that — 

(1)  Is  not  participating  in  the  Chapter  1 
LEA  Program; 

(ii)  Has  failed  to  meet  the 
maintenance  of  effort  requirements  in 
§  200.41;  or 

(iii)  Has  carryover  funds  that  exceed 
the  percentage  limitation  in  §  200.46;  or 

(2)  That  the  SEA  has  recovered  after 
determining  that  an  LEA  has  failed  to 
spend  funds  received  under  this  part  in 
accordance  with  applicable  law. 

(b) (1)  An  SEA  may  reallocate  excess 
Chapter  1  fimds  referred  to  in  paragraph 
(a)  of  this  section  only  to  LEAs  with  the 
greatest  need  for  those  funds  because  of 
inequities  in,  or  mitigating  hardships 
caused  by,  application  of  the  allocation 
formula  in  section  1005  of  the  Act. 

(2)  Factors  that  may  cause  inequities 
in  the  formula  include — 

(i)  An  increase  since  the  most  recent 
decennial  census,  caused  by  population 
shifts  or  changing  economic  conditions, 
in  the  number  of  children  from  low- 
income  families. 

(ii)  Caseload  data  used  in  the 
allocation  that  are  not  representative  of 
the  number  of  neglected  or  delinquent 
children  in  local  institutions;  and 

(iii)  Other  circumstances  in  which  the 
statutory  formula  fails  to  reflect 
accurately  the  number  or  percentage  of 
low-income  children. 

(c)  The  SEA  shall  develop  procedures 
for  reallocating  excess  Chapter  1  funds 
provided  under  §§  200.22  through  200.25 
that  include  the  following  three  steps: 

(1)  A  determination  of  which  LEAs  are 
eligible  to  receive  additional  funds  as 
indicated  by  the  presence  of  factors 
such  as  those  in  paragraph  (b)(2)  of  this 
section.  An  LEA's  eligibility  must  be 
based  on  inequity  caused  by  the 
allocation  formula. 

(2)  From  among  the  eligible  LEAs,  a 
determination  of  which  LEAs  have  the 
greatest  need  for  funds.  The  SEA  may 
consider  such  factors  as — 

(i)  The  degree  of  increase  in  the 
number  or  percentage  of  children  from 
low-income  families;  and 

(ii)  An  LEA's  need  for  additional 
funds  to  provide  Chapter  1  services  to 
address  the  unmet  needs  of  eligible 
Chapter  1  children. 

(3)  An  establishment  of  timelines  for 
reallocation. 

(d) (1)  An  SEA  may  reallocate  excess 
funds  only  during  the  Federal  fiscal  year 
for  which  the  fimds  were  appropriated 


or  during  the  succeeding  Federal  fiscal 
year. 

(2)  Reallocation  does  not  extend  the 
period  during  which  the  excess  funds 
are  available  for  obligation. 

(Authority:  20  U.S.C.  1225(b),  2823(b).  2832(b)) 

§§  200.27  through  200.29  [Reserved] 

Subpart  D— What  Project 
Requirements  Apply  to  the  Chapter  1 
LEA  Program? 

§  200.30  How  does  an  LEA  select  school 
attendance  areas  to  be  project  areas? 

(a)  General  rule.  (l)(i)  Except  as 
provided  in  paragraphs  (b)  and  (d)  of 
this  section,  an  LEA  that  receives 
Chapter  1  funds  under  this  part  shall 
conduct  Chapter  1  projects  in  school 
attendance  areas  that  have  high 
concentrations  of  children  from  low- 
income  families. 

(ii)  A  school  attendance  area  has  a 
high  concentration  of  children  from  low- 
income  families  if — 

(A)  The  percentage  of  children  from 
low-income  families  in  that  school 
attendance  area  is  at  least  as  high  as  the 
percentage  of  children  fi'om  low-income 
families  in  the  LEA  as  a  whole;  or 

(B)  The  number  of  children  from  low- 
income  families  in  that  school 
attendance  area  is  at  least  equal  to  the 
average  number  of  children  fiom  low- 
income  families  per  school  attendance 
area  in  the  LEA  as  a  whole. 

(iii)  If  an  LEA  ranks  its  school 
attendance  areas  by  grade  span 
groupings  under  paragraph  (a)(2)(ii)(A) 
of  this  section,  the  LEA  shall  determine 
the  percentage  or  average  number  of 
children  from  low-income  families  in  the 
LEA  as  a  whole  for  each  grade  span 
grouping. 

(2) (i)  If  funds  available  under  this  part 
are  insufficient  to  provide  programs  and 
projects  for  all  educationally  deprived 
children  in  eligible  school  attendance 
areas,  an  LEA  shall  annually  rank  its 
eligible  school  attendance  areas  from 
highest  to  lowest  according  to  relative 
degrees  of  concentrations  of  children 
from  low-income  families. 

(ii)  An  LEA  may  rank  its  school 
attendance  areas — 

(A)  By  grade  span  groupings;  or 

(B)  For  the  entire  LEA. 

(3)  An  LEA  may  carry  out  a  Chapter  1 
program  or  project  in  an  eligible  school 
attendance  area  only  if  it  carries  out  a 
Chapter  1  program  or  project  in  all  other 
eligible  school  attendance  areas  that  are 
ranked  higher  under  paragraph  (a)(2)  of 
this  section. 

(b)  Special  rules.  Notwithstanding 
paragraph  (a)  of  this  section,  an  LEA 
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may  identify  and  rank  eligible  school 
attendance  areas  as  follows: 

(1)  An  LEA  may  designate  as  eligible 
and  serve  all  school  attendance  areas 
within  a  grade  span  grouping  or  in  the 
entire  LEA  if  the  percentage  of  children 
from  low-income  families  in  each  school 
attendance  area  is  within  five 
percentage  points  of  the  average 
percentage  of  children  from  low-income 
families  within  a  grade  span  grouping  or 
within  the  entire  I^A. 

(2) (i)  If  the  expenditure  requirements 
in  paragraph  (b](2)(ii)  of  this  section  are 
met,  an  LEA  may  designate  as  eligible 
any  school  attendance  areas  in  which  at 
least  25  percent  of  the  children  are  from 
low-income  families. 

(ii)  An  LEA  may  use  the  provision  in 
paragraph  (b)(2)(i)  of  this  section  only  if, 
in  each  school  attendance  area  of  the 
LEA  in  which  Chapter  1  projects  were 
carried  out  during  the  preceding  year, 
the  aggregate  per  pupil  expenditures  of 
funds  available  under  this  part  and 
funds  from  a  State  program  that  meets 
the  requirements  of  section  1018(d)(1)(B) 
of  the  Act  in  the  current  Hscal  year 
equal  or  exceed  the  aggregate  per  pupil 
expenditures  from  those  sources  in  the 
preceding  Bscal  year. 

(3) (i)  An  LEA  may  designate  a  school 
that  serves  an  ineligible  school 
attendance  area  as  an  eligible  school  if 
the  proportion  of  children  from  low- 
income  families  in  average  daily 
attendance  in  that  school  is 
substantially  equal  to  the  proportion  of 
children  from  low-income  families  in  an 
eligible  school  attendance  area. 

(ii)  If  an  LEA  designates  a  school 
serving  an  ineligible  attendance  area  as 
an  eligible  school  under  paragraph 

(b)(3)(i)  of  this  section,  the  LEA  shall — 

(A)  Determine  that  the  school 
complies  with  the  school  attendance 
area  requirements  in  paragraph  (a)  of 
this  section;  and 

(B)  At  its  discretion,  apply  the  special 
rules  for  identifying  and  ranking  eligible 
school  attendance  areas  in  paragraph 
(b)  of  this  section  to  the  school. 

(4)  With  the  approval  of  the  SEA,  an 
L^  may  designate  as  eligible  and  serve 
a  school  attendance  area  with  a 
substantially  higher  number  or 
percentage  of  educationally  deprived 
children  before  school  attendance  areas 
with  higher  concentrations  of  children 
from  low-income  families  if — 

(i)  The  LEA  does  not  serve  more 
school  attendance  areas  than  could 
otherwise  be  served:  and 

(ii)  The  SEA  determines  that  the 
selection  of  school  attendance  areas 
under  paragraph  (b)(4)  of  this  section 
will  not  substantially  impair  the  delivery 
of  services  to  educationally  deprived 


children  from  low-income  families  in 
project  areas  served  by  the  LEA. 

(5)  An  LEA  may  continue  to  provide 
for  one  year  Chapter  1  services  in  a 
school  attendance  area  that  does  not 
qualify  under  paragraph  (a)  of  this 
section  of  that  school  attendance  area 
was  eligible  and  selected  under  the 
standees  in  paragraph  (a)  of  this 
section  in  the  immediately  preceding 
year. 

(6)  With  the  approval  of  the  SEA,  an 
L^  may  skip  eligible  school  attendance 
areas  that  have  higher  proportions  or 
numbers  of  children  from  low-income 
families  if  the  children  in  those 
attendance  areas  are  receiving,  from 
non-Federal  funds,  services  of  the  same 
nature  and  scope  as  would  otherwise  be 
provided  under  Chapter  1,  except  that 
the  LEA  shall — 

(i)  Determine  the  number  of  children 
in  private  elementary  and  secondary 
schools  to  receive  Chapter  1  services 
without  regard  to  non-Federal 
compensatory  education  funds  used  to 
serve  eligible  children  in  public 
elementary  and  secondary  schools;  and 

(ii)  Identify  children  in  private  schools 
to  receive  Chapter  1  services  in 
accordance  with  the  requirements  in 
paragraphs  (a)  and  (b)  (1)  through  (5)  of 
this  section. 

(c)  For  purposes  of  paragraphs  (a)  and 
(b)  of  this  section,  an  LEA,  on  the  basis 
of  the  best  available  data  on  children 
from  low-income  families,  shall  annually 
select  and  use  the  same  measure  of  low 
income — ^which  may  be  a  composite  of 
several  indicators — to  identify  and  rank 
eligible  school  attendance  areas. 

(d)  Exemption.  An  LEA  with  a  total 
enrollment  of  fewer  than  1,000  children 
does  not  have  to  comply  with  the 
requirements  in  this  section  but  shall 
comply  with  the  requirements  in 

§  200.31. 

(Authority:  20  U.S.C.  2723(a)-{b);  H.R.  Kept. 
95, 100th  Cong.,  Ist  Sees.  21  (1987)) 

§  200.31  How  does  an  LEA  Identify  and 
select  children  to  participate? 

(a)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section  and 

§  200.36,  an  LEA  shall  use  funds 
available  under  this  part  only  for 
educationally  deprived  children, 
identifled  under  paragraph  (b)  of  this 
section  as  having  the  greatest  need  for 
special  assistance,  in  school  attendance 
areas  or  schools  selected  under  §  200.30. 

(b)  Annual  assessment  of  educational 
needs.  On  the  basis  of  an  annual 
assessment  of  educational  needs,  an 
LEA  that  receives  funds  under  this  part 
shall — 

(1)  Identify  educationally  deprived 
chil^en,  as  deHned  in  §  200.6(c),  in  all 
eligible  school  attendance  areas. 


including  educationally  deprived 
children  in  private  schools; 

(2)  Identify  the  general  instructional 
areas  on  which  the  program  will  focus; 

(3)  Establish  educationally  related 
objective  criteria,  which  include  written 
or  oral  testing  instruments,  for  each 
grade  level  and  instructional  area  to 
select  educationally  deprived  children 
for  participation  in  the  Chapter  1 
project; 

(4)  Uniformly  apply  the  criteria 
required  in  paragraph  (b)(3)  of  this 
section  to  particular  grade  levels 
throughout  the  LEA; 

(5)  Select  those  educationally 
deprived  children  who  have  the  greatest 
need  for  special  assistance;  and 

(6)  Determine  the  special  educational 
needs,  and  library  resource  needs,  of 
participating  children  with  sufficient 
specifrcity  to  ensure  concentration  on 
those  needs. 

(c)  Special  rules.  In  selecting  children 
to  participate  in  Chapter  1,  an  LEA  may 
implement  the  following  provisions: 

(1)  An  LEA  may  use  funds  available 
under  this  part  during  the  current  school 
year  to  continue  to  serve  educationally 
deprived  children  who  begin 
participation  in  a  Chapter  1  project  but 
who,  in  the  same  school  year,  are 
transferred  to  a  school  attendance  area 
or  a  school  not  receiving  funds  under 
this  part. 

(2)  An  LEA  may  skip  educationally 
deprived  children  in  greatest  need  for 
special  assistance  if  those  children  are 
receiving,  from  non-Federal  sources, 
services  of  the  same  nature  and  scope 
as  would  otherwise  be  provided  under 
Chapter  1. 

(3)  An  LEA  may  use  funds  available 
under  this  part  to  serve,  for  a  maximum 
of  two  additional  years,  children  who 
were  identified  in  the  previous  year  as 
being  in  greatest  need  for  special 
assistance  and  who  continue  to  be 
educationally  deprived  but  are  no  longer 
in  greatest  need  for  special  assistance. 

(4)  An  LEA  shall  consider  as  eligible 
and  may  serve  children  who,  at  any  time 
in  the  previous  two  years,  received 
Chapter  1  services  under  the  Chapter  1 
Program  for  Neglected  or  Delinquent 
Children. 

(5) (i)  An  LEA  may  identify  as  eligible 
and  serve  under  Chapter  1  children 
receiving  services  to  overcome 
handicapping  conditions  or  limited 
English  proficiency  if  these  children — 

(A)  Have  needs  stemming  from 
educational  deprivation  and  not  needs 
related  solely  to  their  handicapping 
conditions  or  limited  English 
proBciency;  and 

(B)  Are  selected  on  the  same  basis  as 
other  children  identified  as  eligible  for 
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and  selected  to  receive  services  under 
paragraph  (b)  of  this  section. 

(ii)  In  identifying  and  selecting  limited 
English  proHcient  children  for 
participation  in  Chapter  1,  an  LEA 
shall — 

(A)  For  children  with  sufficient 
English  language  proficiency,  use  tests 
written  in  the  English  language,  with  or 
without  bilingual  assistance;  or 

(B)  For  children  whose  lack  of  English 
language  proficiency  precludes  testing  in 
the  English  language,  use  factors  such  as 
teacher  evaluation  of  student 
performance,  language  dominance  tests, 
or  other  indicators  that  may  be  used 
separately,  as  a  composite  score,  or  as  a 
composite  with  weighting,  to  select 
children  on  a  basis  other  them  English 
language  deficiency. 

(iii)  An  LEA  may  not  use  fimds 
available  under  this  part  to  provide 
services  that  are  required  by  Federal, 
State,  or  local  laws  to  overcome 
children’s  handicapping  conditions  or 
limited  English  proficiency. 

(Authority:  20  U.S.C.  2724;  H.R.  Rept.  567, 

100th  Cong.,  2d  Sess.  322  (1988)  (Conf.  Rept.)) 

§  200.32  What  are  the  size,  scope,  and 
quality  requirements  of  a  project? 

An  LEA  shall  use  funds  available 
under  this  part  for  a  project  that  is  of 
sufficient  size,  scope,  and  quality  to  give 
reasonable  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  children  being 
served. 

(Authority:  20  U.S.C.  2722(c)(1)) 

§  200.33  How  does  an  LEA  allocate 
resources  to  project  areas  and  schools? 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  LEA  shall  allocate 
funds  available  under  this  part  among 
project  areas  and  schools  on  the  basis 
of — 

(1)  The  number  and  needs  of  children 
selected  for  participation  under  §  200.31; 

(2)  The  degree  of  educational 
deprivation  of  these  children;  and 

(3)  The  services  to  be  provided. 

(bj  For  the  sole  purpose  of  allocating 
funds  available  under  this  part  among 
project  areas  and  schools  under 
paragraph  (a)  of  this  section,  an  LEA 
may  continue  to  count,  for  two 
additional  years,  children  in  those  areas 
and  schools  who — 

(1)  Received  Chapter  1  services  in  the 
preceeding  school  year;  but 

(2)  Are  no  longer  eligible  for  services 
because  of  improved  academic 
achievement  attributable  to  the  Chapter 
1  services. 

(Authority:  20  U.S.C.  2723(c)) 


§  200.34  How  does  an  LEA  Involve 
parents? 

(a)  General  rule.  (1)  An  LEA  may 
receive  funds  under  this  part  only  if  it 
implements  programs,  activities,  and 
procedures  for  die  involvement  of 
parents  in  programs  assisted  under  this 
part.  This  involvement  must  include,  but 
is  not  limited  to,  parent  input  into  the 
planning,  design,  and  implementation  of 
these  programs. 

(2) (i]  The  activities  and  procedures 
required  under  paragraph  (a)(1)  of  this 
section  must  be  planned  and 
implemented  with  the  meaningful 
consultation  of  parents  of  participating 
children. 

(ii)  The  consultation  required  in 
paragraph  (a)(2)(i)  of  this  section  and  in 
other  sections  in  this  part  must  be 
organized,  systematic,  ongoing, 
informed,  and  timely  in  relation  to 
decisions  about  the  program. 

(3)  The  activities  and  procedures  for 
the  involvement  of  parents  must  be  of 
sufficient  size,  scope,  and  quality  to  give 
reasonable  promise  of  substantial 
progress  toward  achieving  the  goals 
under  paragraph  (b)  of  this  section. 

(b)  Goals  of  parental  imvolvement.  To 
meet  the  requirements  in  paragraph  (a) 
of  this  section,  an  LEA  shall,  in 
coordination  with  parents  of 
participating  children,  develop 
programs,  activities,  and  procedures 
that  have  the  following  goals: 

(1)  To  inform  parents  of  participating 
children  of  the — 

(1)  Reasons  their  children  are 
participating  in  the  programs;  and 

(ii)  Speciflc  instractional  objectives 
and  methods  of  the  program. 

(2)  To  support  the  efforts  of  parents, 
including  training  parents,  to  the 
maximum  extent  practicable,  to — 

(i)  Work  with  their  children  in  the 
home  to  attain  the  instructional 
objectives  of  the  program;  and 

(ii)  Understand  the  program 
requirements. 

(iii)  To  train  parents  and  teachers  to 
build  a  partnership  between  home  and 
school. 

(4)  To  train  teachers  and  other  staff 
members  involved  in  the  Chapter  1  LEA 
Program  to  work  effectively  with  the 
parents  of  participating  children. 

(5)  To  consult  with  parents,  on  an 
ongoing  basis,  concerning  the  manner  in 
which  the  school  and  parents  can  work 
better  together  to  achieve  the  program’s 
objectives. 

(6)  To  provide  a  comprehensive  range 
of  opportunities  for  parents  to  become 
informed,  in  a  timely  way,  about  how 
the  program  will  be  designed,  operated, 
and  evaluated,  allowing  opportunities 
for  parental  participation,  so  that 
parents  and  educators  can  work 


together  to  achieve  the  program’s 
objectives. 

(7)  To  ensure  opportunities,  to  the 
extent  practicable,  for  the  full 
participation  of  parents  who  lack 
literacy  skills  or  whose  native  language 
is  not  English. 

(c)  Specific  requirements.  An  LEA 
shall  implement  the  following  activities: 

(1) (i)  Develop  written  policies,  after 
consultation  with  and  review  by 
parents,  to  ensure  that  parents  are 
involved  in  the  planning,  design,  and 
implementation  of  the  Chapter  1  LEA 
Program,  The  written  policies  must 
provide  for  timely  response  to 
recommendations  by  parents. 

(ii)  Make  the  policies  available  to 
parents  of  participating  children. 

(2)  Convene  an  annual  meeting,  to 
which  all  parents  of  participating 
children  must  be  invited,  to  explain  the 
programs  and  activities  provided  with 
funds  available  under  this  part.  'The 
annual  meeting  may  be  districtwide  or 
at  the  building  level  so  long  as  all 
parents  of  participating  children  are 
provided  the  opportunity  to  attend. 

(3) (i)  Provide  parents  of  participating 
chil^en  with  reports  on  their  children’s 
progress. 

(ii)  To  the  extent  practical,  conduct  a 
parent-teacher  conference  with  the 
parents  of  each  participating  child  to 
discuss  the  child’s  progress,  placement, 
and  methods  the  parent  can  use  to 
complement  the  child’s  instruction. 

(iii)  Make  education  personnel  under 
the  Chapter  1  LEA  Program  readily 
accessible  to  parents. 

(iv)  Permit  parents  of  participating 
children  to  observe  Chapter  1  LEA 
Program  activities. 

(4)  Provide  opportunities  for  regular 
meetings  of  parents  to  formulate 
parental  input  into  the  program,  if 
parents  of  participating  children  so 
desire. 

(5)  Provide  parents  of  participating 
children  with  timely  information  about 
the  program. 

(6)  Make  parents  aware  of  parental 
involvement  requirements  and  other 
relevant  provisions  of  the  program. 

(7)  Provide  reasonable  support  for 
parental  involvement  activities  as 
parents  may  request. 

(8)  Coordinate,  to  the  extent  possible, 
parental  involvement  activities  with 
programs  funded  under  the  Adult 
Education  Act. 

(9)  To  the  extent  practicable,  provide 
information,  programs,  and  activities  for 
parents  imder  this  section  in  a  language 
and  form  that  the  parents  understand. 

(d)  Assessment  of  the  parental 
involvement  program.  Aii  LEA  shall 
annually  assess,  through  consultation 
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with  parents,  the  effectiveness  of  the 
parental  involvement  program  and 
determine  what  action  needs  to  be 
taken,  if  any,  to  increase  parental 
participation. 

(e)  Allowable  activities  and  costs. 
Chapter  1  activities  that  an  LEA  may 
support  with  funds  available  under  this 
part  to  meet  the  requirements  of  this 
section  include  the  following: 

(1)  Regular  parent  conferences. 

(2)  Parent  resource  centers. 

(3)  Parent  training  programs,  including 
reasonable  and  necessary  expenditures 
associated  with  parents’  attendance  at 
training  sessions. 

(4)  Hiring,  training,  and  utilization  of 
parent  involvement  liaison  workers. 

(5)  Reporting  to  parents  on  children's 
progress. 

(6)  Training  and  support  of  personnel 
to  work  with  parents,  coordinate  parent 
activities,  and  make  home  contacts. 

(7)  Use  of  parents  as  classroom 
volunteers,  tutors,  and  aides. 

(8)  Provision  of  school-to-home 
complementary  curriculum  and 
materials. 

(9)  Provision  of  assistance  in 
implementing  home-based  education 
activities  that  reinforce  classroom 
instruction  and  student  motivation. 

(10)  Provision  of  timely  information  on 
the  Chapter  1  LEA  Program,  including 
program  plans  and  evaluations. 

(11)  Solicitation  of  parents* 
suggestions  in  the  planning, 
development,  and  operation  of  the 
program. 

(12)  Provision  of  timely  re.sponses  to 
parent  recommendations. 

(13)  Parent  advisory  councils. 

(14)  Other  activities  designed  to  enlist 
the  support  and  participation  of  parents 
in  the  instruction  of  their  children. 

(Authority:  20  U.S.C.  2728, 2731(a)(4);  H.R. 
Rept.  95, 100th  Cong.,  Ist  Sess.  27-29  (1967);  S. 
Rept.  222, 100th  Cong.,  Ist  Sess.  14-16  (1987)) 

§  200.35  What  are  the  requirements  for 
evaluating  and  reporting  project  resulta? 

(a)  LEA  evaluations.  (1)  An  LEA  shall 
evaluate,  at  least  once  every  three 
years,  the  effectiveness  of  its  Chapter  1 
projects,  in  terms  of  basic  and  more 
advanced  skills  that  all  children  are 
expected  to  master,  on  the  basis  of — 

(1)  The  desired  outcomes  described  in 
the  LEA’S  application;  and 

(ii)  Except  for  Chapter  1  children  in 
preschool,  kindergarten,  and  Hrst  grade. 
Student  achievement,  aggregated  for  the 
LEA  as  a  whole,  in  accordance  with  the 
national  standards  in  Subpart  H. 

(2) (i)  The  LEA  shall  determine 
whether  improved  performance  of 
Chapter  1  participating  children  is 
sustained  over  a  period  of  more  than  12 
months. 


(ii)  To  make  this  determination,  an 
L^  shall  assess  performance  of  the 
same  children  for  at  least  two 
consecutive  12  month  periods,  provided 
these  children  continue  to  be  enrolled  in 
schools  of  the  LEA. 

Example:  An  LEA  provides  Chapter  1 
services  during  the  1989-90  school  year. 
The  LEA  measures  the  gains  made  by 
participating  children  on  a  spring-spring 
testing  cycle  (spring  of  1989, 1990).  To 
determine  whether  improved 
performance  is  sustained  over  a  period 
of  more  than  12  months,  the  LEA 
measures  performance  again  in  the 
spring  of  1991. 

(3)  The  LEA  shall  report  its  evaluation 
results  to  the  SEA  at  least  once  during 
each  three-year  application  cycle. 

(b)  SEA  evaluations.  (1)  An  SEA  shall 
evaluate,  at  least  every  two  years,  the 
Chapter  1  programs  in  the  State  on  the 
basis  of  the  local  evaluations  conducted 
under  paragraph  (a)  of  this  section  and 
sections  1107(b),  1202(a)(6),  and  1242(d) 
of  the  Act. 

(2)  The  SEA  shall  inform  its  LEAs,  in 
advance,  of  the  specific  data  that  will  be 
needed  and  how  the  data  may  be 
collected. 

(3)  The  SEA  shall — 

(i)  By  a  date  established  by  the 
Secretary,  submit  its  evaluation  to  the 
Secretary;  and 

(ii)  Make  public  the  results  of  the 
evaluation. 

(4)  The  SEA  may  require  LEAs,  in 
addition  to  meeting  the  requirements  in 
§  200.80(a),  to  evaluate  the  effect  of 
Chapter  1  projects  on  Chapter  1 
children’s  achievement  in  basic  and 
more  advanced  skills  within  the  regular 
program,  including,  but  not  limited  to, 
writing,  science,  history,  or  other 
subjects. 

(c)  Annual  performance  report.  (1)  An 
SEA  shall  annually — 

(1)  Collect  data  specified  in  section 
1019  of  the  Act  and  by  the  Secretary  in 
the  SEA’s  annual  performance  report; 
and 

(ii)  Submit  those  data  to  the  Secretary. 

(2)  An  LEA  shall  provide  to  the  SEA 
any  data  needed  by  the  SEA  to  complete 
its  annual  performance  report. 

(Authority:  20  U.S.C.  2722(b).  2729, 2835, 2852) 

§  200.36  What  are  the  requirements  for 
schoolwide  projects? 

(a)  Eligibility  for  a  schoolwide 
project.  An  LEA  may  conduct  a  Chapter 
1  project  to  upgrade  the  entire 
educational  program  in  a  school  if  the 
following  requirements  are  met: 

(1)  The  school  serves  an  eligible 
attendance  area  or  is  an  eligible  school 
in  accordance  with  §  200.30. 

(2)  For  the  first  year  of  the  three-year 
period  provided  under  paragraph  (d)  of 


this  section,  at  least  75  percent  of  the 
children  residing  in  the  school 
attendance  area  or  enrolled  in  the 
school  are  from  low-income  families. 

(3)  The  LEA  develops  a  plan  for  the 
school  that — 

(i)  Meets  the  requirements  in 
paragraph  (b)  of  this  section;  and 

(ii)  Has  been  approved  by  the  SEA. 

(4)  The  LEA  meets  the  fiscal 
requirements  in  paragraph  (c)  of  this 
section. 

(b)  Required  plan.  The  plan  required 
under  paragraph  (a)(3)  of  this  section 
must — 

(1)  Provide  for  a  comprehensive 
assessment  of  the  educational  needs  of 
all  students  in  the  school,  particularly 
the  special  needs  of  educationally 
deprived  children; 

(2)  Establish  goals  to — 

(i)  Meet  the  special  needs  of  all 
students;  and 

(ii)  Ensure  that  educationally  deprived 
children  are — 

(A)  Served  effectively;  and 

(B)  Demonstrate  performance  gains 
that  are  comparable  to  the  performance 
gains  of  other  students; 

(3)  Describe  the  instructional  program, 
pupil  services,  and  procedures  to  be 
used  to  implement  the  goals  of  the 
schoolwide  project; 

(4)  Describe  the  specific  uses  of  funds 
available  under  this  part  in  the 
schoolwide  project; 

(5)  If  appropriate,  describe  how  the 
school  will  move  to  implement  an 
effective  schools  program  as  debned  in 
section  1471  of  the  Act; 

(6)  Be  developed  with  the  involvement 
of  individuals  who  will  be  engaged  in 
carrying  out  the  plan,  including — 

(i)  Parents; 

(ii)  Teachers; 

(iii)  Librarians; 

(iv)  Education  aides; 

(v)  Pupil  services  personnel; 

(vi)  Administrators;  and 

(vii)  If  the  plan  relates  to  a  secondary 
school,  students; 

(7)  Provide  for  consultation  among  the 
individuals  listed  in  paragraph  (b)(6)  of 
this  section  concerning  the — 

(i)  Educational  progress  of  all  students 
in  the  school;  and 

(ii)  Development  and  implementation 
of  the  accountability  measures  required 
in  paragraph  (f)  of  this  section; 

(8)  Provide  for  appropriate  training  of 
parents  of  children  to  be  served, 
teachers,  librarians,  and  other 
instructional,  administrative,  and  pupil 
services  personnel  to  enable  these 
individuals  to  carry  out  the  plan;  and 

(9)  Include  procedures  for  measuring 
progress  under  paragraph  (f)  of  this 
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section  and  a  description  of  the 
measures  to  be  used. 

(c)  Fiscal  requirements.  An  LEA  that 
uses  funds  available  under  this  part  to 
conduct  a  schoolwide  project  shall  meet 
the  following  fiscal  requirements: 

(1) (i)  In  an  LEA  with  one  or  more 
schoolwide  projects  and  one  or  more 
other  schools  serving  project  areas,  the 
LEA  shall  provide  for  each  schoolwide 
project  an  amount  of  funds  made 
available  under  this  part  that,  for  each 
educationally  deprived  child,  equals  or 
exceeds  the  amount  of  funds  made 
avEiilable  under  this  part  that  the  LEA 
provides  for  each  educationally 
deprived  child  served  in  other  project 
schools.  In  determining  the  number  of 
educationally  deprived  children  in  a 
schoolwide  project,  the  LEA  shall  use 
either  of  the  following: 

(A)  The  number  of  children  in  the 
schoolwide  project  below  the  highest 
ranked  child  served  in  other  project 
schools  in  the  LEA. 

(B)  All  children  meeting  the  definition 
of  "educationally  deprived  children"  in 
§  200.6(c). 

(ii)  l^e  LEA  shall  allocate  to  a 
schoolwide  project  an  amount  of  funds 
made  available  under  this  part  that  is 
sufiicient  to  ensure  that  the  project  is  of 
sufficient  size,  scope,  and  quality  to  give 
reason-able  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  educationally 
deprived  children  served. 

(2) (i)  Except  as  provided  in  paragraph 
(c)(2)(ii]  of  this  section,  during  each 
fiscal  year  in  which  a  schoolwide 
project  is  carried  out,  the  LEA  shall,  in 
each  schoolwide  project,  spend  per  child 
an  amount  of  State  and  local  funds — 
excluding  amounts  spent  under  a  State 
compensatory  program  as  defined  in 

§  200.45(a](l)(i)  and  special 
supplementary  State  and  local  funds 
required  under  Chapter  1  of  the  ECIA  for 
each  child  in  a  schoolwide  project  who 
was  not  educationally  deprived — that  is 
at  least  equal  to  the  amount  of  State  and 
local  funds  the  LEA  spent  per  child  in 
that  school  during  the  preceding  fiscal 
year. 

(ii)  The  LEA  shall  include  for  each 
fiscal  year  the  cost  of  services  for  State 
and  local  programs  under  §  200.45(a)(2) 
only  in  proportion  to  the  number  of 
children  served  by  these  programs  in  the 
school  in  the  year  for  which  the 
determinations  are  made. 

(3)  The  LEA  shall  ensure  that  funds 
made  available  under  this  part  for  a 
schoolwide  project  only  supplement, 
and  to  the  extent  practical,  increase  the 
level  of  funds  that  would,  in  the  absence 
of  funds  under  this  part,  be  made 
available  from  non-Federal  sources  for 
the  school. 


(4)  The  LEA  shall  comply  with  the 
comparability  requirements  in  S  200.43. 

(d)  Effect  of  selection  for  a 
schoolwide  project.  (1)  The  SEA  shall 
approve  the  plan  of  the  LEA  for  a 
schoolwide  project  for  a  period  of  three 
years  if  the  plan  meets  the  requirements 
in  paragraphs  (b)  and  (c)  of  this  section. 

(2)  For  each  school  that  has  a 
schoolwide  project  plan  approved  by  the 
SEA,  the  LEA  is  not  required  to— 

(i)  Comply  with  any  Chapter  1 
requirements  prohibiting  the 
commingling  of  funds  available  under 
this  part  with  State  and  local  funds; 

(ii)  Identify  particular  children  as 
eligible  to  participate  in  the  schoolwide 
project,  but  shall  identify  educationally 
deprived  children  for  the  purpose  of 
paragraphs  (b),  (c),  and  (f)  of  this 
section:  and 

(iii)  Demonstrate  that  the  particular 
services  paid  for  with  Chapter  1  funds 
supplement  the  services  regularly 
provided  in  that  school. 

(e)  Use  of  funds.  In  addition  to  the 
activities  included  in  §  200.4,  the  LEA 
may  use  funds  made  available  under 
this  part  in  schoolwide  projects  for — 

(1)  Planning  and  implementing 
effective  schools  programs;  and 

(2)  Other  activities  to  improve  the 
instructional  program  and  pupil  services 
in  the  school  such  as — 

(i)  Reducing  class  size; 

(ii)  Training  staff  and  parents;  and 

(iii)  Implementing  extended-day 
programs. 

(fi  Accountability  requirements.  (1) 
Except  as  provided  in  paragraph  (f)(2)  of 
this  section,  in  order  to  continue  a 
schoolwide  project,  an  LEA  must  be 
able  to  demonstrate  after  three  years  for 
each  school  participating  in  a 
schoolwide  project  that — 

(1)  The  achievement  level  of 
educationally  deprived  children  in  the 
school  exceeds  the  average  achievement 
of  comparable  participating  Chapter  1 
children  in  the  LEA  as  a  whole;  or 

(ii)  The  achievement  of  educationally 
deprived  children  in  the  school  exceeds 
the  average  achievement  of  comparable 
educationally  deprived  children  in  that 
school  in  the  three  fiscal  years  prior  to 
the  start  of  the  schoolwide  project. 

(2)  For  a  secondary  school,  if 
achievement  levels  over  the  three-year 
schoolwide  project  period  as  compared 
with  the  three-year  period  immediately 
preceding  the  schoolwide  project  do  not 
decline,  demonstration  of  lower  dropout 
rates,  increased  retention  rates,  or 
increased  graduation  rates  are 
acceptable  in  lieu  of  increased 
achievement. 

(3)  If  the  SEA  determines  that  a 
schoolwide  project  meets  the 
requirements  in  paragraph  (f)  (1)  or  (2) 


of  this  section  at  the  end  of  the  three- 
year  period  provided  in  paragraph  (d)(1) 
of  this  section,  the  SEA  shall  allow  the 
LEA  to  continue  the  schoolwide  project 
for  an  additional  three  years. 

(4) (i)  For  the  purpose  of  paragraph  (f) 

(1)  and  (2)  of  this  section,  ^e  LEA  shall 
annually  collect  achievement  and  other 
assessment  data  for  each  school 
participating  in  a  schoolwide  project. 

(ii)  The  LEA  shall  make  the  results  of 
the  annual  collection  of  achievement 
and  other  assessment  data  available  to 
parents,  the  public,  and  the  SEA. 

(5)  The  program  improvement 
requirements  in  §  §  200.37-200.38  apply 
to  schoolwide  projects  under  this 
section. 

(g)  Participation  of  children  enrolled 
in  private  schools.  In  determining  which 
private  school  children  residing  in  the 
school  attendance  area  of  a  schoolwide 
project  are  eligible  for  Chapter  1 
services,  the  LEA  shall  apply  whichever 
method  it  selected  under  paragraph 
(c)(l)(i)  (A)  or  (B)  of  this  section. 
(Authority:  20  U.S.C.  2725,  2728(c),  2730-2731) 

§  200.37  What  are  an  SEA’s  responsibilites 
for  program  improvement? 

(a)  SEA  program  improvement  plan. 

(1)  An  SEA  shall  develop,  in 
consultation  with  a  committee  of 
practitioners  under  §  200.70(e),  a  plan  to 
ensure  implementation  of  the  provisions 
of  paragraph  (b)  of  this  section  and 
S  200.38. 

(2)  The  SEA's  plan  must  contain,  but 
is  not  limited  to,  the  following: 

(i)  The  objective  measures  and 
standards  the  SEA  and  LEAs  will  use  to 
assess  aggregate  performance  and 
substantial  progress  toward  meeting 
desired  outcomes,  and  may  include 
implementation  of  section  1019  of  the 
Act.  The  SEA  may  establish  minimum 
standards  to  be  included  in  the  plan  to 
improve  the  educational  opportunities  of 
educationally  deprived  children  by 
helping  those  children  succeed  in  the 
regular  program,  attain  grade-level 
proficiency,  and  improve  achievement  in 
basic  and  more  advanced  skills. 

(ii)  The  means  the  SEA  will  use  to 
develop  a  joint  plan  with  an  LEA  that 
has  identified,  under  §  200.38(b),  a 
school  in  need  of  program  improvement 
to  attain  satisfactory  student  progress. 

(iii)  In  accordance  with  $  200.38(b)(6), 
the  timetable  for  developing  and 
implementing  a  joint  plan  with  an  LEA. 

(iv)  The  program  improvement 
assistance  the  SEA  will  provide  to  a 
school  identified  under  S  200.38(b)(6), 
which  may  include,  but  is  not  limited 
to— 

(A)  Training  and  retraining  personnel: 
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(B)  Developing  curricula  that  have 
shown  promise  in  similar  schools; 

(C)  Replicating  promising  practices  in 
effective  school  models; 

(D)  Improving  coordination  between 
programs  assisted  under  Chapter  1  and 
the  regular  school  program;  and 

(E)  Developing  innovative  strategies 
to  enhance  parental  involvement. 

(3)  The  SEA  shall— 

(1)  Disseminate  its  plan  to  all  LEAs 
and  other  State  agencies  that  receive 
funds  under  Chapter  1;  and 

(ii)  Make  the  plan  available  at  the 
S^  for  inspection  by  the  Secretary. 

(4)  The  SEA  may  amend  its  plan,  if 
necessary,  after  consultation  with  the 
committee  of  practitioners. 

(b)  SEA  assistance  to  LEAs.  (l)(i)  If 
funds  are  appropriated  for  the 
implementation  of  school  improvement 
programs  under  section  1405  of  the  Act, 
an  SEA  shall  fully  implement  the 
program  improvement  activities 
described  in  this  section  and  §  200.38. 

(ii)  If  funds  are  not  appropriate  under 
section  1405  of  the  Act,  the  SEA  shall  at 
a  minimum — 

(A)  With  the  least  possible  paperwork 
and  burden,  follow  the  progress  of  any 
school  identified  by  an  LEA  under 

§  200.38(b)(1); 

(B)  Develop  and  implement  with  LEAs 
joint  plans  for  program  improvement 
under  §  200.38(b)(6); 

(C)  &isure  that  program  improvement 
assistance  is  provided  to  each  school 
identified  under  §  200.38(b)(6);  and 

(D)  Conduct  other  program 
improvement  activities  to  the  extent 
practicable. 

(2)  An  LEA  may  apply  to  the  SEA  for 
program  improvement  assistance  funds 
appropriated  under  section  1405  of  the 
Act. 

(Authority:  20  U.S.C.  2730,  2731(d),  2825, 
2851(b):  H.R.  Kept.  95, 100th  Cong.,  1st  Sess. 

23  (1987);  HR.  Rept.  567, 100th  Cong.,  2d  Sess. 
325-26  (1988)  (Conf.  Rept.)) 

§  200.38  What  are  an  LEA’s 
responsibiMtIea  for  program  Improvement? 

(a)  Local  review.  For  each  project 
school,  an  LEA  shall — 

(1) (i)  Conduct  an  annual  review  of  the 
effectiveness  of  its  Chapter  1  project  in 
improving  student  performance  as 
measured  by  aggregate  performance  and 
the  desired  outcomes  described  in  the 
LEA’s  application;  and 

(ii)  Make  the  results  of  the  review 
available  to  teachers,  parents  of 
participating  children,  and  other 
appropriate  parties; 

(2)  Determine  whether  improved 
performance  is  sustained  over  a  period 
of  more  than  12  months  (see 

§  200.35(a)(2));  and 

(3)  Use  the  results  of  the  review  and 
the  LEA’s  evaluation  under  section  1019 


of  the  Act  in  program  improvement 
efforts  required  by  paragraph  (b)  of  this 
section. 

(b)  School  program  improvement  (1) 
Except  as  provided  in  paragraph  (b)(4) 
of  this  section,  an  LEA  shall  implement 
the  requirements  in  paragraph  (b)(2)  of 
this  section  with  respect  to  each  school 
that — 

(1)  Does  not  show  substantial  progress 
toward  meeting  the  desired  outcomes 
described  in  the  LEA’s  application;  or 

(ii)  Shows  no  improvement  or  a 
decline  in  aggregate  performance  of 
participating  children  for  a  12-month 
period  as  assessed  by  measures 
developed  under  section  1019(a)  of  the 
Act  or  paragraph  (a)  of  this  section.  No 
improvement  or  a  decline  in  aggregate 
performance  occurs  if  participating 
children,  in  the  aggregate,  in  the  s^ool 
fail  to  make  gains  beyond  that  which 
they  would  be  expected  to  make  in  the 
absence  of  the  additional  help  the 
program  provided. 

(2)  For  each  school  identified  under 
paragraph  (b)(1)  of  this  section,  the  LEA 
shall  develop  and  implement  in 
coordination  with  the  school,  a  plan  for 
program  improvement  that — 

(1)  Describes  how  the  LEA  will 
identify  and  modify  Chapter  1  programs 
for  schools  and  children  under  this 
section; 

(ii)  Incorporates  those  program 
changes  that  have  the  greatest 
likelihood  of  improving  the  performance 
of  educationally  deprived  children, 
including — 

(A)  A  description  of  educational 
strategies  designed  to  achieve  the  LEA’s 
desired  outcomes  or  otherwise  to 
improve  the  performance  and  meet  the 
needs  of  participating  children; 

(B)  A  description  of  the  resources,  and 
how  those  resources  will  be  applied,  to 
carry  out  die  strategies  selected, 
including,  as  appropriate — 

{!)  Qualified  personnel; 

(2)  li^rvice  training; 

\3)  Curriculum  materials; 

[4)  Equipment; 

[5)  Physical  facilities; 

[6)  Technical  assistance: 

[7)  Alternative  curriculum  that  has 
shown  promise  in  similar  schools; 

{8)  Improving  coordination  between 
the  Chapter  1  LEA  Program  and  the 
regular  school  pro^m; 

[9)  Evaluation  of  parental 
involvement; 

{10)  Appropriate  inservice  training  for 
Chapter  1  staff  and  other  staff  who 
teach  participating  children;  and 
{11)  Other  measures  selected  by  the 
LEA. 

(3)  The  LEA  shall — 

(i)  Submit  the  plan  to  the  local  school 
board  and  the  SEA;  and 


(ii)  Make  the  plan  available  to  parents 
of  participating  children  in  the  school. 

(4)  The  LEA  is  not  required  to — 

(i)  Develop  a  school  improvement  plan 
for  a  school  that  served  10  or  fewer 
children  for  the  entire  school  year,  or 

(ii)  Complete  and  implement  a  school 
improvement  plan  under  development  if 
data  become  available  during  plan 
development  or  prior  to  plan 
implementation  that  demonstrate  that 
there  has  been  a  gain  in  aggregate 
performance  and  that  substantial 
progress  has  been  made  toward  meeting 
the  desired  outcomes. 

(5) (i)  The  LEA  shall  develop  a  timeline 
for  implementation  of  each  school’s 
plan,  taking  into  consideration  the 
degree  of  change  needed,  the  nature  of 
the  changes,  and  other  relevant  factors. 

(ii)  The  plan  must  be  fully 
implemented  as  soon  as  possible  but  no 
later  than  the  beginning  of  the  second 
school  year  after  the  school  year  during 
which  the  school  did  not  show 
substantial  progress  toward  meeting  the 
LEA’s  desired  outcomes  or  showed  no 
improvement  or  a  decline  in  aggregate 
performance  of  participating  children. 

Example:  An  LEA  determines  that  a  school, 
during  the  1988-89  school  year,  has  shown  a 
decline  in  aggregate  performance.  The  LEA 
must  develop  and  fully  implement  a  school 
improvement  plan  in  that  school  as  soon  as 
possible  but  not  later  than  September  1990. 
For  example,  if  the  necessary  changes  can  be 
accomplished  quiddy,  such  as  purchasing 
readily  available  materials  or  equipment,  the 
LEA  would  be  able  to  implement  its  plan  by 
September  1989.  On  the  other  hand,  if  the 
needed  changes  require  a  complete  redesign 
of  the  LEA'S  project,  the  LEA  might  not  be 
able  to  implement  the  plan  fully  before 
September  1990. 

(6) (i)  If,  after  the  LEA’s  plan  has  been 
in  effect  for  one  full  school  year,  the 
school  is  still  identified  as  needing 
improvement  under  paragraph  (b)(1)  of 
this  section,  the  LEA  shall,  with  the 
SEA,  develop  and  implement  by  the 
beginning  of  the  next  school  year  a  joint 
plan  for  program  improvement  in  the 
school. 

(ii)  The  joint  plan  must — 

(A)  Be  developed  and  implemented  in 
consultation  with  school  staff  and 
parents  of  participating  children;  and 

(B)  Be  approved  by  both  the  SEA  and 
L^  before  the  plan  may  be 
implemented. 

(iii)  If  the  SEA  finds  that,  after  the 
joint  plan  has  been  in  effect  for  one  full 
school  year,  a  school  continues  to  need 
improvement  under  paragraph  (b)(1)  of 
this  section,  the  SEA,  with  the  L^. 
shall — 

(A)  Review  the  plan; 
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(B)  Make  revisions  that  are  designed 
to  improve  performance;  and 

(C)  Continue  to  review  and  revise  the 
joint  plan  each  consecutive  year  until 
improved  performance  is  sustained  over 
a  period  of  more  than  12  months. 

(iv)  Nothing  in  this  section  or  §  200.37 
shall  be  construed  to  give  the  SEA  any 
authority  concerning  Ae  educational 
program  of  an  LEA  that  does  not 
otherwise  exist  under  State  law. 

Example:  Both  the  LEA  and  SEA  should 
follow  the  progress  of  the  LEA's  school 
improvement  plan  during  the  first  full  school 
year  of  implementation.  In  the  example 
following  paragraph  (b)(5)  of  this  section,  if  a 
plan  is  implemented  by  September  1989,  then 
school  year  1989-90  would  be  the  first  full 
school  year.  Similarly,  if  a  plan  is 
implemented  by  September  1990,  the  first  full 
school  year  would  be  1990-91.  After  one  full 
year  of  implementation,  if  the  LEA 
determines  that  the  school  still  has  not 
improved,  the  LEA  must  develop  and 
implement  a  joint  program  improvement  plan 
with  the  SEA  before  the  beginning  of  the  next 
school  year.  Thus,  under  the  example  above, 
the  joint  plan  would  have  to  be  developed 
and  implemented  by  the  beginning  of  the 
1990-91  or  1991-92  school  year,  depending  on 
which  year  the  LEA  implemented  its  plan. 

(c)  Local  conditions.  (1)  The  LEA  and 
the  SEA,  in  performing  their 
responsibilities  under  this  section,  shall 
take  into  consideration — 

(1)  The  mobility  of  the  student 
population; 

(ii)  The  extent  of  educational 
deprivation  among  participating 
children  that  may  negatively  a^ect 
improvement  efforts; 

(iii)  The  difficulties  involved  in 
dealing  with  older  children  in  Chapter  1 
programs  in  secondary  schools; 

(iv)  Whether  indicators  other  than 
improved  achievement  demonstrate  the 
positive  effects  on  participating  children 
of  Chapter  1  activities;  and 

(v)  Whether  a  change  in  the  review 
cycle  under  section  1019  of  the  Act  or 
paragraph  (a)(1)  of  this  section  or  in  the 
measurement  instrument  used  or  other 
measure-related  phenomena  has 
rendered  results  invalid  or  unreliable  for 
a  particular  year. 

(2)  The  local  conditions  in  paragraph 
(c)(1)  of  this  section  may  be  considered, 
as  appropriate,  at  any  point  in  the 
program  improvement  process,  including 
the  following: 

(i)  Determining  the  extent  of  services 
needed  to  meet  desired  outcomes  in  the 
LEA’s  application. 

(ii)  Allocating  resources  to  schools. 

(iii)  Determining  how  substantial 
progress  toward  meeting  desired 
outcomes  will  be  measured. 

(iv)  Identifying  a  school  in  need  of 
program  improvement  under  paragraph 
(h)(1)  of  this  section. 


(v)  Identifying  a  school  that  continues 
to  need  program  improvement  under 
paragraph  (b)(6)  of  this  section. 

(d)  Student  program  improvement  On 
the  basis  of  the  evaluation  under  section 
1019  of  the  Act  and  local  reviews  under 
paragraph  (a)  of  this  section,  an  LEA 
shall — 

(1)  Identify  all  students  who  have 
been  served  for  a  school  year  and — 

(1)  Have  not  shown  substantial 
progress  toward  meeting  the  desired 
outcomes  established  for  participating 
children  imder  §  200.20(a)(4);  or 

(ii)  Whose  achievement  shows  no 
improvement  or  a  decline; 

(2)  Consider  modifications  in  the 
LEA’s  Chapter  1  project  to  serve  those 
students  better, 

(3)  Conduct  a  thorough  assessment  of 
the  educational  needs  of  children  who 
remain  in  the  LEA’s  Chapter  1  project 
after  two  consecutive  years  of 
participation  and — 

(i)  Have  not  shown  substantial 
progress  toward  meeting  the  desired 
outcomes  established  for  participating 
children  under  §  200.20(a)(4);  or 

(ii)  Whose  achievement  shows  no 
improvement  or  a  decline;  and 

(4)  If  appropriate,  use  the  results  of 
the  needs  assessment  to  modify  the 
project  to  meet  the  children’s  needs. 

(e)  Private  school  children.  Program 
improvement  and  student  improvement 
activities  under  this  section  must 
include  children  in  private  schools  in 
accordance  with  section  1017  of  the  Act. 

(f)  Effective  date.  An  LEA  shall  begin 
identifying  schools  and  students  in  need 
of  program  improvement  based  on 
information  gathered  before  or  during 
the  1988-89  school  year. 

(g)  Technical  assistance  centers.  In 
carrying  out  the  program  improvement 
and  student  improvement  activities 
under  this  section,  an  LEA  and  SEA 
shall  utilize  the  resources  of  the  regional 
technical  assistance  centers  and 
appropriate  regional  rural  assistance 
programs  established  under  section  1456 
of  the  Act  to  the  full  extent  those 
resources  are  available. 

(Authority:  20  U.S.C.  2727, 2731;  HJR.  Rept.  95, 
100th  Cong.,  Ist  Sess.  23  (1987);  HE.  Rept. 

567, 100th  Cong.,  2d  Sess.  325-26  (1988)  (Conf. 
Rept.)) 

§  200.39  How  may  personnel  be  assigned 
supervisory  duties? 

(a)  An  LEA  may  assign  public  school 
personnel  paid  entirely  with  funds 
available  under  this  part  to  limited 
supervisory  duties  that  may  provide 
some  benefit  to  children  not 
participating  in  the  Chapter  1  project 
if— 

(1)  Similarly  situated  personnel  at  the 
same  school  site,  who  are  not  paid  with 


funds  available  under  this  part,  are 
assigned  these  duties;  and 

(2)  The  time  spent  by  Chapter  1 
personnel  on  these  duties  does  not 
exceed  the  least  of  the  following; 

(i)  The  proportion  of  total  work  time 
that  similarly  situated  non-Chapter  1 
personnel  at  the  same  school  site  spend 
performing  these  duties. 

(ii)  One  period  per  day. 

(iii)  Sixty  minutes  per  day. 

(b)  The  amount  of  time  referred  to  in 
paragraph  (a)(2)  of  this  section  may  be 
calculated  on  a  daily,  weekly,  monthly, 
or  annual  basis. 

(c)  The  limited  supervisory  duties  in 
paragraph  (a)  of  this  section  need  not  be 
limited  to  classroom  instruction  and 
may  include,  but  are  not  limited  to,  the 
following: 

(1)  Supervision  of  halls,  playgrounds, 
lunchrooms,  study  halls,  bus  loading  and 
unloading,  and  homerooms. 

(2)  Participation  as  a  member  of  a 
school  or  district  curriculum  committee. 

(3)  Participation  in  the  selection  of 
regular  curriculum  materials  and 
supplies. 

(Authority:  20  U.S.C.  2853;  H.R.  Rept.  95, 

100th  Cong.,  Ist  Sess.  34-35  (1987)) 

Subpart  E— What  Fiscal  Requirements 
Apply  to  the  Chapter  1  LEA  Program? 

§  200.40  What  is  the  prohibition  against 
using  funds  under  this  part  to  provide 
general  aid? 

An  LEA  may  use  funds  available 
under  this  part  only  for  projects  that  are 
designed  and  implemented  to  meet  the 
special  educational  needs  of 
educationally  deprived  children  who 
are — 

(a)  Identified  and  selected  in 
accordance  with  §  200.31;  and 

(b)  Included  in  the  LEA’s  application 
that  has  been  approved  by  the  SEA. 
(Authority:  20  U.S.C.  2721(a).  2722(b).  2724) 

§  200.41  What  maintenance  of  effort 
requirements  apply  to  this  program? 

(a)(1)  Basic  standard.  Except  as 
provided  in  S  200.42,  an  SEA  shall  pay 
an  LEA  its  allocation  of  funds  under  this 
part  if  the  SEA  finds  that  either  the 
combined  fiscal  effort  per  student  or  the 
aggregate  expenditiures  of  State  and 
local  funds  with  respect  to  the  provision 
of  free  public  education  in  the  LEA  for 
the  preceding  fiscal  year  was  not  less 
than  90  percent  of  the  combined  fiscal 
effort  per  student  or  the  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

(2)  Meaning  of  "preceding  fiscal 
year. "  For  purposes  of  determining 
maintenance  of  effort,  the  “preceding 
fiscal  year”  is  the  Federal  fiscal  year  or 
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the  twelve-month  riscal  period  most 
commonly  used  in  a  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  F^eral  fiscal  year  in  which  funds 
are  available. 

Example:  For  funds  first  made  available 
only  July  1, 1989,  if  a  State  is  using  the 
Federal  flscal  year,  the  "preceding  fiscal 
year"  is  Federal  fiscal  year  1988  (which 
began  on  October  1, 1987]  and  the  “second 
preceding  hscal  year"  is  hscal  year  1987 
(which  began  on  October  1, 1988).  If  a  State  is 
using  a  fiscal  year  that  begins  on  July  1, 1989, 
the  "preceding  fiscal  year"  is  the  twelve- 
month  period  ending  on  June  30, 1988  and  the 
“second  preceding  hscal  year"  is  the  period 
ending  on  Jime  30, 1987. 

(3)  Expenditures — (i)  To  be 
considered.  In  determining  an  LEA’s 
compliance  with  the  maintenance  of 
effort  requirement,  the  SEA  shall 
consider  the  LEA’s  expenditures  from 
State  and  local  funds  for  free  public 
education.  These  include  expenditures 
for  administration,  instruction, 
attendance,  health  services,  pupil 
transportation,  plant  operation  and 
maintenance,  frxed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  body  activities. 

(ii)  Not  to  be  considered.  The  SEA 
shall  not  consider  the  following 
expenditures  in  determining  an  LEA’s 
compliance  with  the  maintenance  of 
efrort  requirement: 

(A)  Any  expenditures  for  community 
services,  capital  outlay,  or  debt  service. 

(B)  Any  expenditures  made  from 
funds  provided  under  Chapter  1  and 
Chapter  2  of  Title  I  of  the  Act  or  Chapter 
1  and  Chapter  2  of  the  ECIA. 

(b)  Failure  to  maintain  effort.  (1)  If  an 
L^  fails  to  maintain  effort  and  a 
waiver  under  §  200.42  is  not  granted,  the 
SEA  shall  reduce  the  LEA’s  allocation  of 
funds  under  this  part  in  the  exact 
proportion  by  which  the  LEA  fails  to 
meet  90  percent  of  both  the  combined 
fiscal  effort  per  student  and  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  second 
preceding  fiscal  year. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
LEA  failed  to  maintain  effort,  the  SEA 
shall  consider  the  LEA’s  fiscal  effort  for 
the  second  preceding  fiscal  year  to  be 
no  less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 

Example:  In  Federal  fiscal  year  1990,  an 
LEA  fails  to  maintain  effort  because  its  fiscal 
effort  in  the  preceding  fiscal  year  (1988)  is 
less  than  90  percent  of  its  fiscal  effort  in  the 
second  preceding  fiscal  year  (1987).  In 
assessing  whether  the  State  maintained  effort 


during  the  next  hscal  year  (1991),  the  SEA 
may  consider  the  LEA’s  expenditures  for  the 
second  preceding  fiscal  year  (1988)  (the  year 
that  caused  the  lEA’s  failure  to  maintain 
effort)  to  be  no  less  than  90  percent  of  the 
LEA'S  expenditures  in  the  prior  fiscal  year 
(1987). 

(Authority:  20  UE.a  2728{a]  (1),  (2)] 

§  200.42  Under  what  circumstances  may 
an  SEA  waive  the  maintenance  of  effort 
requirement? 

(a] (l]  An  SEA  may  waive,  for  one 
fiscal  year  only,  the  maintenance  of 
effort  requirement  in  §  200.41  if  the  SEA 
determines  that  a  waiver  would  be 
equitable  due  to  exceptional  or 
uncontrollable  circumstances.  These 
circumstances  include  but  are  not 
limited  to  the  following: 

(1)  A  natural  disaster. 

(ii)  A  precipitous  and  unforeseen 
decline  in  the  frnancial  resources  of  the 
LEA. 

(2)  An  SEA  may  not  consider  tax 
initiatives  or  referenda  to  be  exceptional 
or  imcontrollable  circumstances. 

(b) (1)  If  the  SEA  grants  a  waiver 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  not  reduce  the  amount  of 
funds  available  under  this  part  the  LEA 
is  otherwise  entitled  to  receive. 

(2)  In  determining  maintenance  of 
effort  for  the  frscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  SEA  shall 
consider  the  LEA’s  Hscal  effort  for  the 
second  preceding  fiscal  year  to  be  no 
less  than  90  percent  of  the  combined 
fiscal  efiort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 

Example:  In  Federal  fiscal  year  1990,  an 
LEA  secures  a  waiver  because  its  fiscal  effort 
in  the  preceding  year  (1988)  is  less  than  90 
percent  of  its  fiscal  effort  in  the  second 
preceding  fiscal  year  (1987)  due  to 
exceptional  or  uncontrollable  circumstances. 
In  assessing  whether  the  LEA  maintained 
effort  during  the  next  fiscal  year  (1991),  the 
SEA  may  consider  the  LEA's  expenditures  for 
the  second  preceding  fiscal  year  (1988)  (the 
year  for  which  the  LEA  needed  a  waiver)  to 
be  no  less  than  90  percent  of  the  LEA’s 
expenditures  in  the  prior  fiscal  year  (1987). 

(Authority:  20  U.S.a  2728(a)(3)) 

§  200.43  What  comparability  of  aervices 
requirements  apply  to  this  program? 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  and  §  200.45,  an  LEA 
may  receive  funds  under  this  part  only 
if,  on  a  districtwide  or  grade  span 
basis, — 

(1)  The  LEA  uses  State  and  local 
funds  to  provide  services  in  project 
areas  that,  taken  as  a  whole,  are  at  least 
comparable  to  services  being  provided 


in  school  atttendance  areas  that  are  not 
receiving  funds  under  this  part;  or 

(2)  In  the  event  the  LEA  selects  all  its 
school  attendance  areas  as  project 
areas,  the  LEA  uses  State  and  local 
funds  to  provide  services  that,  taken  as 
a  whole,  are  substantially  comparable  in 
each  project  area. 

(b)  An  LEA  with  not  more  than  one 
school  building  for  each  grade  span  is 
not  required  to  meet  the  comparability 
requirements  in  paragraph  (a)  of  this 
section. 

(c) (1)  To  meet  the  comparability 
requirements  in  paragraph  (a)  of  this 
section,  an  LEA  shall — 

(1)  Establish  and  implement — 

(A)  A  districtwide  salary  schedule: 

(B)  A  policy  to  ensure  equivalence 
among  schools  in  teachers, 
administrators,  and  auxiliary  personnel; 
and 

(C)  A  policy  to  ensure  equivalence 
among  schools  in  the  provision  of 
curriculum  materials  and  instructional 
supplies; 

(ii)  Develop  written  procedmes  to 
ensure  compliance  with  paragraph  (a)  of 
this  section:  and 

(iii)  Maintain  aimual  records 
documenting  compliance  with  paragraph 
(a)  of  this  section. 

(2)  In  determining  compliance  with 
paragraph  (a)  of  this  section,  an  LEA 
does  not  need  to  consider  unpredictable 
changes  in  student  enrollment  or 
personnel  assignments  that  occur  after 
the  beginning  of  a  school  year. 

(d) (1)  In  accordance  with  the 
rulemaking  requirements  in  §  200.70,  an 
SEA  may  establish  standards  to  ensure 
that  an  LEA’s  policies  under  paragraph 

(c)(l)(i)  (B)  through  (C)  of  this  section 
result  in  the  provision  of  equivalent 
staffing,  materials,  and  supplies  among 
the  schools  of  the  LEA. 

(2)  In  the  absence  of  standards 
established  by  the  SEA,  an  LEA  shall 
establish  standards,  approved  by  the 
SEA  under  §  200.21(a)(3).  to  ensure  that 
the  policies  required  under  paragraph 

(c] (l](i)  (B)  through  (C)  of  thds  section 
result  in  the  provision  of  equivalent 
staffing,  materials,  and  supplies  among 
the  schools  of  the  LEA. 

(e) (1)  The  SEA  shall  monitor  each 
L^’s  compliance  with  the 
comparability  requirements. 

(2)  If  an  LEA  is  found  not  to  be  in 
compliance  with  the  comparability 
requirements,  the  amount  to  be  withheld 
or  repaid  is  the  amount  or  percentage  by 
which  the  LEA  failed  to  comply  with  the 
standards  established  under  paragraph 

(d)  of  this  section. 

(Authority:  20  U.S.C.  2728(c).  (d)) 
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§  200.44  What  supplement-not-suppiant 
requirement  applies  to  this  program? 

(a}  Except  as  provided  in 
§  200.45(a](l],  an  LEA  may  use  funds 
available  under  this  part  only  to 
supplement  and,  to  the  extent 
practicable,  increase  the  level  of  non- 
Federal  funds  that  would,  in  the  absence 
of  funds  under  this  part,  be  made 
available  for  the  education  of  pupils 
participating  in  Chapter  1  projects,  and 
in  no  case  may  funds  available  under 
this  part  be  used  to  supplant  those  non- 
Federal  funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  an  LEA  is 
not  required  to  provide  services  under 
this  part  through  use  of  a  particular 
instructional  method  or  in  a  particular 
instructional  setting. 

(Authority:  20  U.S.C.  2728(b).  (d)) 

§  200.45  How  may  an  LEA  exclude  special 
State  and  local  funds  from  comparability 
and  supplement-not-suppiant 
determinations? 

(a)  General  rule.  (1)  For  the  purpose  of 
determining  compliance  with  ^e 
comparability  requirements  in  §  200.43 
and  the  supplement-not-suppiant 
requirement  in  §  200.44,  an  LEA  may 
exclude  State  and  local  funds  spent  in 
carrying  out  the  following  types  of 
program: 

(1)  Special  State  programs  designed  to 
meet  the  educational  needs  of 
educationally  deprived  children, 
including  compensatory  education  for 
educationally  deprived  children,  that  the 
Secretary  has  determined  in  advance 
under  paragraph  (b)  of  this  section  meet 
the  requirements  in  section  1018(d)(1)(B) 
of  the  Act. 

(ii)  Special  local  programs  designed  to 
meet  the  educational  needs  of 
educationally  deprived  children, 
including  compensatory  education  for 
educationally  deprived  children,  that  the 
SEA  has  determined  in  advance  under 
paragraph  (c)  of  this  section  meet  the 
requirements  in  section  1018(d)(1)(B)  of 
the  Act. 

(2)  For  the  purpose  of  determining 
compliance  with  the  comparability 
requirements  in  §  200.43  only,  an  LEA 
may  also  exclude  State  and  local  funds 
spent  in  carrying  out  the  following  types 
of  programs: 

(i)  Bilingual  education  for  children  of 
limited  English  proHciency. 

(ii)  Special  education  for  handicapped 
children. 

(iii)  State  phase-in  programs  that  the 
Secretary  has  determined  in  advance 
under  paragraph  (b)  of  this  section  meet 
the  requirements  in  section  1018(d)(2)(B) 
of  the  Act. 

(b)  Secretarial  determination 
regarding  State  programs,  (1)  In  order 


for  an  LEA  to  exclude  State  and  local 
funds  spent  on  State  programs  under 
paragraph  (a)  (l)(i)  and  (2)(iii)  of  this 
section,  an  SEA  shall  request  the 
Secretary  to  make  an  advance 
determination  of  whether — 

(1)  A  special  State  program  under 
paragraph  (a)(l)(i)  of  this  section  meets 
the  requirements  in  section  1018(d)(1)(B) 
of  the  Act;  or 

(ii)  A  State  phase-in  program  under 
paragraph  (a)(2)(iii)  of  this  section  meets 
the  requirements  in  section  1018(d)(2)(B) 
of  the  Act. 

(2)  Before  making  a  determination,  the 
Secretary  requires  the  SEA  to  submit 
copies  of  the  State  law  and 
implementing  rules,  regulations,  orders 
guidelines,  and  interpretations  that  the 
Secretary  may  need  to  make  the 
determination. 

(3)  The  Secretary  makes  the 
determination  in  writing  and  includes 
the  reasons  for  the  determination. 

(4)  If  there  is  any  material  change  in 
the  pertinent  State  law  affecting  die 
program,  the  SEA  shall  submit  those 
changes  to  the  Secretary. 

(c)  SEA  determination  regarding  local 
programs.  (1)  In  order  for  an  LEA 
exclude  State  and  local  funds  spent  on  a 
special  local  program  under  paragraph 
(a)(l)(ii)  of  this  section,  the  lEA  shall 
request  the  SEA  to  make  an  advance 
determination  of  whether  that  program 
meets  the  requirements  in  section 
1018(d)(1)(B)  of  the  Act. 

(2)  Before  making  a  determination,  the 
S^  shall  require  die  LEA  to  submit 
copies  of  the  local  law  and 
implementing  rules,  regulations, 
guidelines,  and  interpretations  that  the 
SEA  may  need  to  make  the 
determination. 

(3)  The  SEA  shall  make  the 
determination  in  writing  and  include  the 
reasons  for  its  determination. 

(4)  If  there  is  any  material  change  in 
the  pertinent  local  requirements 
affecting  the  program,  the  LEA  shall 
submit  those  changes  to  the  SEA. 
(Authority:  20  U.S.C.  2728(b).  (c).  (d)) 

$  200.46  What  Is  the  maximutn  amount  of 
funds  an  LEA  may  carry  over? 

(a)  Limitation  on  carryover.  The 
amount  of  funds  allocated  to  an  LEA 
under  §§  200.22  through  200.25  that 
remain  available  for  obligation  for  one 
additional  year  under  section  412(b)  of 
GEPA  is  limited  to — 

(1)  No  more  than  25  percent  of  the 
funds  allocated  to  the  LEA  from  the 
Federal  fiscal  year  1989  appropriation 
(allocated  to  the  LEA  for  the  period  July 
1, 1989-September  30, 1990);  and 

(2)  No  more  than  15  percent  of  the 
funds  allocated  to  the  LEA  from  the 
Federal  Bscal  year  1990  appropriation 


(allocated  to  the  LEA  for  the  period  July 
1, 1990-September  30, 1991)  and  each 
subsequent  year's  appropriation. 

(b)  Exceptions.  (1)  The  percentage 
limitations  in  paragraph  (a)  of  this 
section  do  not  apply  to  an  LEA  that 
receives  less  than  ^,000  imder 
§§  200.22  through  200.25  for  any  fiscal 
year. 

(2)  An  SEA  may  grant  an  LEA  a 
waiver  of  the  percentage  limitations  in 
paragraph  (a)  of  this  section  if— 

(i)  The  SEA  determines,  on  a  one-time 
basis,  that  the  LEA’s  request  for  the 
waiver  is  reasonable  and  necessary;  or 

(ii)  A  supplemental  Chapter  1 
appropriation  becomes  available  for 
obligation  in  any  Hscal  year. 

(Authority:  20  U.S.C  2832(b).  1225(b);  H.R. 
Kept.  567, 100th  Cong.,  2d  Seas.  341  (1988) 
(Conf.  Rept.)) 

S  200.47  What  Is  the  prohibition  against 
conskterlng  payments  under  this  part  In 
determining  State  aid? 

A  State  may  not  take  into 
consideration  payments  under  this  part 
in  determining — 

(a)  The  eligibility  of  an  LEA  for  State 
aid;  or 

(b)  The  amount  of  State  aid  to  be  paid 
to  an  LEA  for  ffee  public  education. 
(Authority:  20  U.S.C  2854) 

§§  200.48  through  200.49  [Reserved] 

Subpart  F— What  Requirements 
Gk>vem  Participation  in  the  Chapter  1 
LEA  Program  of  Educationaiiy 
Deprived  Chiidren  in  Private  Schools? 

General 

§200.50  What  are  an  LEA’S 
responsibilities  for  providing  Chapter  1 
services  to  children  in  private  schools? 

(a)(1)  An  LEA  shall  provide  to 
educationally  deprived  children,  who 
reside  in  a  project  area  of  the  LEA  and 
who  are  enrolled  in  private  elementary 
and  secondary  schools,  special 
educational  services  and  arrangements 
as  will  ensure  those  children’s 
participation  on  an  equitable  basis  in 
accordance  with  the  requirements  in 
§§  200.50  through  200.55  and  section 
1017  of  the  Act. 

(2)  The  LEA  shall  provide  the 
opportunity  to  participate  in  a  manner 
that  is  consistent  with  the  number  and 
special  educational  needs  of  the 
educationally  deprived  children  in 
private  schools. 

(3)  The  LEA  shall  exercise 
administrative  direction  and  control 
over  funds  and  property  made  available 
under  this  part  that  benefit 
educationally  deprived  children  in 
private  schools. 
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(4)(i)  Services  to  children  enrolled  in 
private  schools  must  be  provided  by 
employees  of  a  public  agency  or  through 
contract  by  the  public  agency  with  a 
person,  an  association,  agency,  or 
corporation  who  or  which,  in  the 
provision  of  those  services,  is 
independent  of  the  private  school  and  of 
any  religious  organization. 

(ii)  This  employment  or  contract  must 
be  under  the  control  and  supervision  of 
the  public  agency. 

(b](l)  If  an  LEA  allegedly  fails  to 
provide  for  the  equitable  participation  of 
children  in  private  schools,  a  parent, 
teacher,  or  other  concerned  individual 
or  organization  may  file  a  complaint 
with  the  Secretary. 

(2]  For  the  purpose  of  this  section,  a 
complaint  is  a  signed,  written  statement, 
including  documentary  evidence, 
alleging  that  an  LEA  has  failed  to  meet 
its  obligation  under  section  1017(a)  of 
the  Act  to  provide  equitable  services  to 
children  enrolled  in  private  schools. 

(3)  The  Secretary  investigates  a 
complaint  and  issues  a  letter  of  finding 
within  120  days  after  receipt  of  the 
complaint. 

(Authority:  20  U.S.C.  2727  (a),  (b);  H.R.  Rept. 
95, 100th  Cong.,  1st  Sess.  30  (1987)) 

§  200.51  What  are  the  requirements  for 
consultation  with  private  school  officials? 

(a)  An  LEA  shall  consult  with 
appropriate  private  school  ofHcials — 

(1)  During  all  phases  of  the  design  and 
development  of  the  LEA’s  Chapter  1 
project,  including  consideration  of — 

(1)  Which  chil^en  will  receive 
services; 

(ii)  How  the  children's  needs  will  be 
identified; 

(iii)  What  services  will  be  offered; 

(ivj  How  and  where  the  services  will 

be  provided;  and 

(v)  How  the  project  will  be  evaluated; 
and 

(2)  Before  the  LEA  makes  any 
decision  that  affects  the  opportunities  of 
eligible  private  school  children  to 
participate  in  the  LEA’s  Chapter  1 
project. 

(b)  The  LEA  shall  give  private  school 
officials  a  genuine  opportunity  to 
express  their  views  regarding  each 
matter  subject  to  the  consultation 
requirement  in  paragraph  (a)  of  this 
section. 

(Authority:  20  U.S.C.  2727(a).  2722(c);  H.R. 
Rept.  95, 100th  Cong..  Ist  Sess.  30  (1987)) 

§  200.52  What  factors  does  an  LEA  use  in 
determining  equitable  participation? 

(a)  Equal  expenditures.  (1) 
Expenditures  of  funds  made  available 
under  this  part  for  educational  services 
and  arrangements  for  educationally 
deprived  children  in  private  schools 


must  be  equal  (taking  into  account  the 
munber  of  children  to  be  served  and  the 
special  educational  needs  of  such 
children)  to  expenditures  of  funds  made 
available  under  this  part  for  children 
enrolled  in  the  public  schools  of  the 
LEA. 

(2)  Before  determining  equal 
expenditures  under  paragraph  (a)(1)  of 
this  section,  an  LEA  shall  pay  for 
reasonable  and  necessary 
administrative  costs  of  providing 
services  to  public  and  private  school 
children,  including  special  capital 
expenses  deHned  in  §  200.57(a)(2),  from 
the  LEA’s  whole  allocation  of  funds 
imder  this  part. 

(b)  Services  on  an  equitable  basis.  (1) 
The  Chapter  1  services  that  an  LEA 
provides  for  educationally  deprived 
children  in  private  schools  must  be 
equitable  (in  relation  to  the  services 
provided  to  public  school  children)  and 
must  be  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the  private 
school  children  to  be  served. 

(2)  Services  are  equitable  if  the  LEA — 

(i)  Assesses,  addresses,  and  evaluates 
the  speciHc  needs  and  educational 
progress  of  eligible  private  school 
children  on  the  same  basis  as  public 
school  children; 

(ii)  Provides,  in  the  aggregate, 
approximately  the  same  amount  of 
instructional  time  and  materials  for  each 
private  school  child  as  it  provides  for 
each  public  school  child; 

(iii)  Expends  equal  amounts  on 
services  for  public  and  private  school 
children  in  accordance  with  paragraph 
(a)  of  this  section;  and 

(iv)  Provides  private  school  children 
with  an  opportunity  to  participate  that  is 
equitable  to  the  opportimity  provided  to 
public  school  children. 

(Authority:  20  U.S.C.  2727(a)) 

§  200.53  What  are  the  requirements  to 
ensure  that  funds  do  not  benefit  a  private 
school? 

(a)  An  LEA  shall  use  funds  under  this 
part  to  provide  services  that  supplement 
the  level  of  services  that  would,  in  the 
absence  of  Chapter  1  services,  be 
available  to  children  in  private  schools. 

(b)  An  LEA  shall  use  funds  under  this 
part  to  meet  the  special  educational 
needs  of  children  in  a  private  school,  but 
not  for — 

(1)  The  needs  of  the  private  school;  or 

(2)  The  general  needs  of  children  in 
the  private  school. 

(Authority:  20  U.S.C.  2727(a).  2728(b)) 


§  200.54  What  are  the  requirements 
concerning  equipment  and  supplies  for  the 
benefit  of  private  school  children? 

(a)  To  meet  the  requirements  of 
section  1017  of  the  Act,  a  public  agency 
must  keep  title  to  and  exercise 
continuing  administrative  control  of  all 
equipment  and  supplies  that  the  LEA 
acquires  with  funds  under  this  part  for 
the  beneHt  of  educationally  deprived 
children  in  private  schools. 

(b)  The  public  agency  may  place 
equipment  and  supplies  in  a  private 
school  for  the  period  of  time  needed  for 
the  program. 

(c)  The  public  agency  shall  ensme  that 
the  equipment  or  supplies  placed  in  a 
private  school — 

(1)  Are  used  only  for  Chapter  1 
purposes;  and 

(2)  Can  be  removed  from  the  private 
school  without  remodeling  the  private 
school  facility. 

(d)  The  public  agency  shall  remove 
equipment  or  supplies  from  a  private 
school  if — 

(1)  The  equipment  or  supplies  are  no 
longer  needed  for  Chapter  1  purposes;  or 

(2)  Removal  is  necessary  to  avoid 
unauthorized  use  of  the  equipment  or 
supplies  for  other  than  Chapter  1 
purposes. 

(e)  For  the  purpose  of  this  section,  the 
term  “public  agency"  includes  the  LEA. 

(Authority:  20  U.S.C.  2727(a)) 

§  200.55  May  funds  be  used  for 
construction  of  private  school  facilities? 

No  funds  under  this  part  may  be  used 
for  repairs,  minor  remodeling,  or 
construction  of  private  school  facilities. 

(Authority:  20  U.S.C.  2727(a)) 

Capital  Expenses 

§  200.56  How  does  a  State  receive  a 
payment  for  capital  expenses? 

(a)  From  the  amount  appropriated  for 
capital  expenses  under  section  1017(d) 
of  the  Act,  the  Secretary  pays  a  State  an 
amount  that  bears  the  same  ratio  to  the 
amount  appropriated  as  the  number  of 
private  school  children  in  the  State  who 
were  served  under  Chapter  1  of  the 
ECIA  during  the  period  Juy  1. 1984 
through  June  30, 1985  bears  to  the  total 
number  of  private  school  children 
served  during  that  period  in  all  States. 

(b)  The  Secretary  reallocates  funds 
not  used  by  a  State  for  purposes  of 

§  200.57  among  other  States  on  the  basis 
of  need. 

(Authority:  20  U.S.C.  2727(d);  H.R.  Rept.  95. 
100th  Cong.,  Ist  Sess.  30  (1987);  H.R.  Rept. 
567, 100th  Cong.,  2d  Sess.  323  (1988)  (Conf. 
Rept.)) 
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§  200.57  How  does  an  LEA  receive  a 
payment  for  capital  expenses? 

(a)  (1)  An  LEA  may  apply  to  the  SEA 
for  a  payment  to  cover  capital  expenses 
that  the  LEA,  in  providing  equitable 
Chapter  1  services  to  eligible  children  in 
private  schools, — 

(1)  Has  paid  from  funds  provided 
under  Chapter  1  of  the  ECIA  since  July 
1, 1985: 

(ii)  Is  currently  paying  from  funds 
provided  under  this  part;  or 

(iii]  Would  incur  because  of  an 
expected  increase  in  the  number  or 
percentage  of  private  school  children  to 
be  served. 

(2)  “Capital  expenses"  means  only 
expenditures  for  noninstrumental  goods 
and  services  that  are  incurred  as  a  result 
of  implementation  of  alternative 
delivery  systems  to  comply  with  the 
requirements  of  Aguilar  v.  Felton.  These 
expenditures — 

(i)  Include — 

(A)  The  purchase,  lease,  and 
renovation  of  real  and  personal  property 
(including  but  not  limited  to  mobile 
educational  units  and  leasing  of  rental 
sites  or  space); 

(B)  Insurance  and  maintenance  costs; 

(C)  Transportation;  and 

(D)  Other  comparable  goods  and 
services;  and 

(ii)  Do  not  include  the  purchase  of 
instrumental  equipment  such  as 
computers. 

(b)  The  lea’s  application  for 
payments  under  this  section  must 
contain — 

(1)  The  amount,  by  fiscal  year,  of 
capital  expenses  paid  from  funds  under 
this  part  and  Chapter  1  of  the  ECIA 
since  July  1, 1985; 

(2)  The  nature  of  the  capital  expenses; 

(3)  An  assurance  that  the  LEA  will  use 
payments  received  under  this  section  in 
accordance  with  §  200.58; 

(4)  An  assurance  that  the  LEA  has 
consulted  with  appropriate  private 
school  officials  in  preparation  of  its 
application;  and 

(5)  Any  other  information  the  SEA 
may  need  to  make  a  determination  of 
need  under  paragraph  (c)  of  this  section. 

(c)  An  SEA  shall  distribute  funds  it 
receives  under  §  200.56  to  LEAs  that 
apply  on  the  basis  of  need.  In 
determining  need,  the  SEA  shall 
establish  criteria  such  as  the  following: 

(1)  (i)  The  extent  to  which  an  LEA  is 
providing  Chapter  1  services  to  at  least 
the  same  number  or  percentage  of 
private  school  children  the  LEA  served 
during  the  period  July  1, 1984  through 
June  30, 1985;  or 

(ii)  The  extent  to  which  payments 
under  this  section  would  be  used  by  an 
LEA  to  increase  the  number  or 


percentage  of  private  school  children 
served. 

(2)  The  degree  to  which  the  quality  of 
services  an  LEA  is  providing  or  would 
provide  to  private  school  children 
equals  or  exceeds  the  quality  of  services 
provided  during  the  period  July  1, 1984 
through  June  30, 1985. 

(3)  The  percentage  of  funs  the  LEA 
has  paid  for  capital  expenses  in  relation 
to  its  basic  Chapter  1  grant. 

(Authority:  20  U.S.C.  2727(d)) 

§  200.58  How  does  an  LEA  use  payments 
for  capital  expenses? 

(a)  An  LEA  shall  use  payments 
received  under  §  200.57  for  the 
following: 

(1)  To  provide  Chapter  1  services  to 
benefit,  to  the  extent  possible,  the 
children  who  were  or  are  adversely 
affected  by  the  LEA’s  expenditures  for 
capital  expenses. 

(2)  To  cover  capital  expenses  the  LEA 
is  incurring  or  will  incur  to  increase  the 
number  or  percentage  of  private  school 
children  being  served. 

(b)  The  LEA  may  not  take  the 
payment  received  under  §  200.57  into 
account  in  meeting  the  requirements  in 
§  200.52. 

(Authority:  20  U.S.C.  2727  (a),  (d)) 

§  200.59  [Reserved] 

Bypass 

§  200.60  What  general  requirements 
govern  the  implementation  of  a  bypass? 

(a)  The  Secretary  implements  a 
bypass  in  accordance  with  the 
procedures  in  34  CFR  76.670  though 
76.677  if— 

(1)  An  LEA  is  prohibited  by  law  from 
providing  Chapter  1  services  for  private 
school  children  on  an  equitable  basis;  or 

(2)  The  Secretary  determines, 
following  a  complaint  or  an 
investigation,  that  an  LEA  has 
substantially  failed  to  provide  for  the 
participation  on  an  equitable  basis  of 
private  school  children. 

(b)  If  the  Secretary  implements  a 
bypass,  the  Secretary — 

(1)  Waives  the  LEA’s  responsibility 
for  providing  Chapter  1  services  for 
private  school  children  and  arranges  to 
provide  the  required  services; 

(2)  Consults  with  appropriate  public 
and  private  school  officials;  and 

(3)  Deducts  the  costs  of  the  services, 
including  any  addministrative  costs, 
from  the  appropriate  allocations  of 
funds  provided  under  this  part  to  the 
affected  LEA  and  SEA. 

(c)  Pending  the  final  resolution  of  an 
investigation  or  a  complaint  that  could 
result  in  a  bypass  action,  the  Secretary 
may  withhold  from  the  allocation  of  the 
affected  LEA  or  SEA  the  amount  the 


Secretary  estimates  is  necessary  to  pay 
the  cost  of  the  services  referred  to  in 
paragraph  (b)  of  this  section. 

(Authority:  20  U.S.C.  2727(b)) 

§§  200.61  through  200.69  [Reserved] 

Subpart  G->What  are  Other  State 
Responsibilities  for  the  Chapter  1  LEA 
program? 

§  20.70  Does  a  State  have  authority  to 
issue  State  regulations  for  the  Chapter  1 
LEA  Program? 

(a) (1)  Except  as  provided  in  paragraph 
(b)  of  this  section.  Chapter  1  does  not 
preempt,  prohibit,  or  encourage  State 
rules,  regulations,  or  policies  issued 
pursuant  to  State  law. 

(2)  If  a  State  issues  rules,  regulations, 
or  policies,  they  may  not  be  inconsistent 
with  the  provisions  of  the  following: 

(1)  The  Chapter  1  statute. 

(2)  The  regulations  in  this  part. 

(3)  Other  applicable  Federal  statutes 
and  regulations. 

(b)  A  State  may  not  issue  rules, 
regulations,  or  policies  that  limit  LEAs’ 
decisions  affecting  funds  received  under 
this  part  regarding — 

(1)  Grade  levels  to  be  served; 

(2)  Basic  skill  areas  to  be  addressed; 

(3)  Instructional  settings,  materials,  or 
teaching  techniques  to  be  used; 

(4)  Instructional  staff  to  be  employed, 
so  long  as  the  staff  meets  State 
certification  and  licensing  requirements 
for  education  personnel;  or 

(5)  Other  essential  support  services. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  limits  an  SEA’s — 

(1)  Responsibility  to  work  jointly  with 
LEIAs,  in  suggesting  various  activities 
and  approaches  for  program 
improvement  under  §  §  200.37  through 
200.38;  or 

(2)  Authority  to  review  and  approve 
LEAs’  applications  or  to  ensure  that 
LEAs  use  Chapter  1  funds  in  accordance 
with  all  applicable  requirements. 

(d)  The  State  shall  identify  any  State 
rule,  regulation,  or  policy  relating  to  the 
administration  and  operation  of  Chapter 
1  programs  funded  under  this  part, 
including  those  based  on  State 
interpretation  of  any  Federal  law, 
regulation,  or  guideline,  as  a  State- 
imposed  requirement. 

(e) (l)(i)  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  if  a  State 
issues  rules  or  regulations  relating  to  the 
administration  and  operation  of  Chapter 
1  programs  funded  under  this  part,  a 
State  committee  of  practitioners  shall 
review  before  publication — 

(A)  Any  proposed  rule  or  regulation  if 
one  is  required  by  State  law;  or 
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(B)  Any  final  rule  or  regulation  if  a 
proposed  rule  or  regulation  is  not 
required  by  State  law. 

(ii)  The  State  is  encouraged  to 
convene  the  committee  of  practitioners 
for  the  purpose  of  the  review  required 
under  paragraph  (e)(l)(i)  of  this  section. 

(2)  In  an  emergency  situation  in  which 
a  rule  or  regulation  must  be  issued 
within  a  limited  time,  the  State — 

(i)  May  issue  a  regulation  without  the 
prior  consultation  required  in  paragraph 
(e)(1)  of  this  section;  and 

(ii)  Shall  immediately  convene  a 
committee  of  practitioners  to  review  the 
emergency  regulation  prior  to  issuance 
in  final  form. 

(3) (i)  The  committee  of  practitioners 
must  include — 

(A)  Administrators; 

(B)  Teachers; 

(C)  Parents; 

(D)  Members  of  local  boards  of 
education;  and 

(E)  Representatives  of  private  school 
children. 

(ii)  A  majority  of  the  committee  must 
be  representatives  of  LEAs. 

(4)  SEAs  are  encouraged  to  request 
from  appropriate  organizations 
recommendations  for  membership  on 
the  committee. 

(Authority:  20  U.S.C.  2851;  H.R.  Rept  95, 

100th  Cong.,  Ist  Sess.  34  (1987)) 

§  200.71  How  may  State  personnel  paid 
with  funds  available  under  this  part  be 
assigned  to  State  programs? 

(a)  As  provided  in  paragraph  (b)  of 
this  section,  an  SEA  may  use  funds 
received  under  §  200.73(a)  to  pay  the 
salary  costs  for  any  employee  assigned 
to  programs  funded  under  this  part  and 
special  State  programs  that  meet  the 
requirements  of  §  200.45  (a)(l)(i)  and 

(a)(2). 

(b)  Salary  costs  are  allowable  charges 
to  funds  received  under  §  200.73(a)(1)  if 
the  following  conditions  are  met: 

(1)  An  employee’s  assignments  are 
related  to  the  SEA’s  administrative, 
training,  and  technical  assistance 
responsibilities  under  the  programs. 

(2)  The  SEA  maintains 
contemporaneous  time  distribution 
records  reflecting  the  actual  amount  of 
time  the  employee  spends  on  the 
programs. 

(3)  The  time  distribution  records  are 
signed  by  the  employee’s  supervisor. 

(4)  Actual  costs  are  charged  to  the 
programs  on  the  basis  of  the  employee’s 
time  distribution  records. 

(Authority:  20  U.S.C.  2728(d),  2853;  H,R,  Rept. 
95. 100th  Cong..  Ist  Sess.  34  (1987)) 

§  200.72  What  complaint  procedures  must 
an  SEA  adopt? 

(a)  Definition  of  a  complaint.  For  the 
purpose  of  this  section,  a  complaint  is  a 


signed,  written  statement  that 
includes — 

(1)  An  allegation  that  a  requirement 
applicable  to  the  Chapter  1  LEA 
Program  has  been  violated;  and 

(2)  Information  that  supports  the 
allegation. 

(b)  Who  may  complain.  Any  parent, 
teacher,  or  other  concerned  individual 
or  organization  may  file  a  complaint. 

(c)  Where  to  file.  (1)  Unless  a 
complaint  meets  the  standards  for  a 
direct  complaint  to  the  SEA  under 
paragraph  (d)(2)(iii)  of  this  section,  a 
complaint  must  be  filed  initially  with  the 
appropriate  LEA. 

(2)  A  complainant  who  is  dissatisfied 
with  the  initial  decision  of  the  LEA  may 
file  an  appeal  with  the  SEA. 

(d)  Procedures  for  complaint 
resolution.  (1)  An  SEA  shall  develop  and 
implement  written  procedures  to 
govern — 

(1)  Investigation  and  resolution  of 
complaints  by  an  LEA; 

(ii)  Review  by  the  SEA  of  appeals  of 
complaints  resolved  by  an  L^;  and 

(iii)  Investigation  and  resolution  of 
direct  complaints  filed  with  the  SEA. 

(2)  The  procedures  required  under 
paragraph  (d)(1)  of  this  section  must 
include — 

(1)  Specific  time  limits  for 
investigation  and  resolution  of 
complaints  by  an  LEA; 

(ii)  Specific  time  limits  for  resolution 
of  direct  complaints  and  appeals  by  the 
SEA;  and 

(iii)  Standards  for — 

(A)  Accepting  direct  complaints  under 
paragraph  (d)(l)(iii)  of  this  section;  or 

(B)  Referring  a  direct  complaint  to  the 
appropriate  LEA  for  resolution. 

(Authority:  20  U.S.C.  2831(a):  H.R.  Rept.  567, 
100th  Cong.,  2d  Sess.  341  (1988)  (Conf.  Rept.)) 

§  200.73  What  funds  are  available  for  an 
SEA  to  carry  out  its  responsibilities? 

(a)  Funds  for  State  administration.  (1) 
Except  for  programs  under  Part  C  of 
Chapter  1  and  as  provided  in  paragraph 
(a)(2)  of  this  section,  an  SEA  shall  use 
funds  received  under  section  1404(a)  of 
the  Act  for  the  proper  and  efficient 
performance  of  its  duties  under  Chapter 
1. 

(2)  The  SEA  may  not  use  more  than  15 
percent  of  the  funds  referred  to  in 
paragraph  (a)(1)  of  this  section  for 
indirect  costs. 

(b)  Funds  for  implementing  school 
improvement  programs.  (1)  An  SEA 
shall  use  funds  made  available  under 
section  1405  of  the  Act  for  direct 
educational  services  in  schools 
implementing  program  improvement 
plans  under  §  200.38(b). 

(2)  Parents  of  participating  children, 
school  staff,  the  LEA,  and  the  SEA  shall 


jointly  agree  to  the  selection  of 
providers  of  technical  assistance  and 
the  best  use  of  funds  available  under 
paragraph  (b)(1)  of  this  section,  which 
may  include  assistance  from — 

(i)  An  institution  of  higher  education: 

(ii)  A  federally  supported  educational 
laboratory  or  center; 

(iii)  State  personnel  with  expertise  in 
educational  improvement; 

(iv)  Locally,  State,  or  nationally  based 
consultants;  and 

(v)  Other  providers  of  the  specific 
services  required  by  a  school’s  program 
improvement  plan. 

(3)  The  SEA  may  not  use  the  funds 
referred  to  in  paragraph  (b)(1)  of  this 
section  for  State  administration. 
(Authority:  20  U.S.C.  2824,  2825) 

§§  200.74  through  200.79  ( Reserved  ] 

Subpart  H— What  Are  the  National 
Evaluation  Standards? 

Evaluation  by  an  LEA 

§  200.80  How  does  an  LEA  evaluate 
student  achievement? 

(a)  An  LEA  shall  evaluate  student 
achievement  under  §  200.35(a)(l)(ii)  by — 

(1)  Assessing  (i)  the  Chapter  1 
children’s  achievement  in  reading, 
mathematics,  and  language  arts,  not 
including  projects  designed  to  teach 
English  to  limited  English  speaking 
children,  in  grades  2  through  12,  as 
appropriate,  after  receiving  Chapter  1 
services,  compared  to  (ii)  an  estimate  of 
what  their  achievement  would  have 
been  in  the  absence  of  Chapter  1 
services;  and 

(2)  With  regard  to  more  advanced 
skills,  assessing  the  progress  of  Chapter 
1  children  as  measured  by — 

(1) (A)  The  “comprehension”  score  of  a 
nationally  normed  reading  test;  and 

(B)  The  “problems  and  applications" 
score  of  a  nationally  normed 
mathematics  test;  or 
(ii)  A  test  without  national  norms  if — 

(A)  It  is  the  instrument  used  for  other 
required  achievement  reporting  under 
this  part; 

(B)  It  provides  an  appropriate 
“comprehension"  and  “problems  and 
applications”  score;  and 

(C)  The  LEA  meets  the  conditions  in 
§  200.82(b)(ii). 

(b) (1)  The  LEA  shall  measure  student 
achievement  under  paragraph  (a)  of  this 
section  over  a  period  of  approximately 
12  months. 

(2)  The  LEA  shall  report  on  either  a 
spring-to-spring  testing  interval  or  a  fall- 
to-fall  testing  interval. 

(c) (1)  At  least  once  during  the  three- 
year  evaluation  period  required  under 
§  200.35(a),  the  LEA  shall  collect 
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additional  information  to  determine 
whether  student  achievement  gains  are 
sustained  over  a  period  of  more  than  12 
months  (see  §  200.35(a)(2)). 

(2)  The  LEA  shall  report  this 
information  on  either  a  spring-spring- 
spring  testing  interval  or  a  fall-fall-fall 
testing  interval. 

(d)  In  estimating  expected 
performance  under  paragraph  (a)(l)(ii) 
of  this  section  and  elsewhere  in  this 
subpart,  the  LEA  shall  use  the 
performance  of  children  in  a  norm 
sample  developed  locally,  by  the  SEA, 
or  by  a  test  publisher. 

(e)  Any  test  instrument  used  by  the 
LEA  under  this  subpart  must  be  the 
current  edition  or  the  immediately 
previous  edition. 

(Authority:  20  U.S.C.  2729  (a),  (c).  2835:  H.R. 
kept.  567, 100th  Cong.,  2d  Sess.  324  (1988) 

(Conf.  Rept.)) 

§  200.81  What  technical  standards  does  an 
LEA  apply  in  evaluating  student 
achievement? 

An  LEA  shall  ensure  that  its 
procedures  for  evaluating  the 
achievement  of  children  in  programs 
under  this  part  are  consistent  with  the 
following  technical  standards: 

(a)  Representativeness  of  evaluation 
findings. 

(b)  Reliability  and  validity  of 
evaluation  instruments  and  procedures. 

(c)  Valid  assessment  of  achievement 
gains. 

(d)  Quality  control  mechanisms  to 
minimize  error  in  evaluation  procedures. 
(Authority:  20  U.S.C.  2729(a),  2835) 

§  200.82  What  procedures  does  an  LEA 
use  in  evaluating  student  achievement? 

Unless  it  is  using  approved  alternative 
procedures  under  §  200.83,  an  LEA  shall 
use  the  following  procedures  to  evaluate 
student  achievement  in  each  Chapter  1 
project  funded  under  this  part  that 
provides  instructional  services  in 
reading,  language  arts,  or  mathematics 
in  grades  2  through  12  during  the  regular 
school  yean 

(a)  The  LEA  shall  administer  a  pretest 
and  a  posttest  separated  by 
approximately  12  months. 

(b)  The  LEA  may  use  a  test  with  or 
without  national  norms  as  follows: 

(1)  If  the  LEA  uses  a  test  with  national 
norms,  the  LEA  shall  administer  the  test 
within  the  appropriate  range  of  the  test 
publisher's  norming  dates. 

(2)  If  the  LEA  uses  a  test  without 
national  norms,  the  LEA  shall  adhere  to 
technical  requirements  for  equating  this 
test  with  a  nationally  normed  test  as 
specified  by  the  Title  I  Evaluation  and 
Reporting  System  or  other  valid  methods 
accepted  by  the  Secretary. 

(Authority:  20  U.S.C.  2729(a).  2835) 


§  200.83  What  alternative  procedures  may 
an  LEA  use? 

(a)  An  LEA  may  use  alternative 
procedures  to  those  in  S  200.82  for 
evaluating  student  achievement  if, 
before  using  the  alternative  procedures, 
the  LEA  obtains  the  approval  of,  first, 
the  SEA  and,  then,  the  Secretary. 

(b)  In  order  for  the  SEA  and  the 
Secretary  to  approve  alternative 
procedures,  the  LEA  shall  demonstrate 
that  the  procedures — 

(1)  Yield  a  valid  and  reliable  measure 
of— 

(1)  The  Chapter  1  children’s 
performance  in  reading,  language  arts, 
or  mathematics;  and 

(ii)  The  children’s  expected 
performance;  and 

(2)  Produce  results  that  can  be 
expressed  in  the  common  reporting 
scale  established  by  the  Secretary  for 
SEA  reporting. 

(Authority:  20  U.S.C.  2729(a),  2835) 

§  200.84  How  do«s  an  LEA  report  the 
results  of  student  achievement  to  the  SEA? 

(a) (1)  In  reporting  the  results  of 
student  achievement  evaluated  under 
§  §  200.80  through  200.83,  an  LEA  shall 
use — 

(1)  The  common  reporting  scale 
established  by  the  Secretary  for  SEA 
reporting;  or 

(ii)  Another  form  of  local  reporting 
approved  by  the  SEA, 

(2)  If  the  SEA  approves  another  form 
of  reporting,  the  I£A  shall  include 
sufficient  information  to  enable  the  SEA 
to  convert  the  achievement  results  to  the 
common  reporting  scale. 

(b)  Unless  requested  by  the  SEA,  the 
L^  is  not  required  to  include  in  its 
evaluation  report  the  results  of  the  long¬ 
term  evaluation  required  under 

§  200.80(c). 

(Authority;  20  U.S.C.  2729(a),  2835) 

Evaluation  by  an  SEA 

S  200.85  What  technical  standards  does  an 
SEA  use  in  conducting  Its  evaluation? 

In  conducting  its  evaluation  under 
§  200.35(b),  an  SEA  shall  use  technical 
standards  that  are  commensurate  with 
and  appropriately  reinforce  those 
required  of  LEAs  in  §  200.81. 

(Authority;  20  U.S.C.  2729(b).  2835) 

§  200.86  What  requirements  govern  an 
SEA  sampling  plan? 

(a)  If  the  SEA  wishes  to  use  sampling 
in  its  evaluation  of  programs  conducted 
under  this  part,  the  SEA  shall  submit,  for 
prior  approval  by  the  Secretary,  a 
proposed  sampling  plan  designed  to 
ensure  that  evaluations  will  be 
conducted  in  a  representative  sample  of 
its  LEAs  in  any  s^ool  year. 


(b)  The  Secretary  approves  a  sampling 
plan  that  will  provide  reliable  and 
representative  data  under  this  subpart, 

(c) (1)  The  SEA  shall  review  its 
sampling  plan  at  least  once  every  three 
years. 

(2)  If,  based  on  this  review  or  other 
circumstances,  the  sampling  plan 
requires  changes,  the  SEA  shall  request 
reapproval  of  the  plan  by  the  Secretary. 

(Authority:  20  U.S.C.  2835;  H.R.  Rept.  567, 

100th  Cong.,  2d  Sess.  324  (1988)  (Conf.  Rept.)) 

§  200.87  How  does  an  SEA  aggregate  LEA 
student  achievement  data  for  inclusion  in 
Its  evaluation? 

(a)  An  SEA  shall  include,  for  all  LEAs, 
or  a  sample  of  LEAs  if  a  sampling  plan 
has  been  approved  by  the  Secretary,  the 
following  information  in  its  evaluation: 

(1)  A  statewide  average  of  student 
achievement  gains  resulting  from 
participation  in  Chapter  1  projects  under 
this  part  reported  for — 

(1)  Each  participating  grade  level  from 
2  through  12;  and 

(ii)  Each  of  the  following  subjects: 
reading,  mathematics,  and  language 
arts. 

(2)  A  statewide  average  of  progress 
students  are  making  in  more  advanced 
skills,  separately  for  reading  and 
mathematics. 

(3)  Additional  data  specified  by  the 
Secretary. 

(4)  If  applicable — 

(i)  The  number  of  students  excluded 
from  the  evaluation  because  of 
erroneous  or  missing  data;  and 

(ii)  The  reasons  for  the  exclusion. 

(b)  The  SEA  shall— 

(1)  Report  student  achievement  gains 
on  either  a  spring-to-spring  or  fall-to-fall 
basis;  and 

(2)  Express  each  statewide  average 
achievement  gain  in  the  common 
reporting  scale  established  by  the 
Secretary. 

(Authority:  20  U.S.C.  2729(b).  2835) 

Allowable  and  Nonallowable  Costs 

§  200.88  For  wtiat  evaluation  activities 
may  an  LEA  or  SEA  use  funds  available 
under  this  part? 

(a)  An  LEA  or  SEA  may  use  funds 
made  available  under  this  part  for  any 
of  the  following  evaluation  activities: 

(1)  Identifying  specific  strengths  and 
weaknesses  of  a  project. 

(2)  Determining  the  results  of  a 
project. 

(3)  Disseminating  the  results  of 
Chapter  1  evaluations. 

(b)  In  addition  to  the  requirement 
concerning  the  supplementary  nature  of 
funds  avaUable  under  this  part  in 


Federal  Register  /  Vol.  53,  No.  204  /  Friday,  October  21,  1988  /  Proposed  Rules 


41491 


§  200.44  and  other  rules  governing  the 
allowability  of  Chapter  1  expenditures, 
the  provisions  of  paragraph  (c)  of  this 
section  apply  to  the  use  of  funds 
available  under  this  part  to  support  the 
purchase,  administration,  scoring,  and 
analysis  of  evaluation  instruments. 

(c)  Except  for  cases  in  which  data 
meeting  these  needs  are  already 
available,  the  LEA  or  SEA  may  use 
funds  available  under  this  part  for  any 
of  the  following: 

(1)  Testing  Chapter  1  participants  for 
evaluation  purposes  only. 

(2)  In  order  to  permit  Ae  LEA  or  SEA 
to  convert  its  evaluation  results  to  the 
common  scale,  administering  a 
nationally  normed  test  to  all,  or  a 
representative  sample  of,  the  Chapter  1 
participants  if  the  LEA  or  SEA  has  used 
a  test  without  national  norms  for 
evaluation  purposes, 

(3)  Testing  an  appropriate  number  of 
children  no  longer  receiving  Chapter  1 
services  to  determine  whether 
achievement  gains  are  sustained  over  a 
period  of  more  than  12  months  (see 

§  200.35(a)(2)), 

(Authority:  20  U.S.C.  2721(a),  2728(b),  2729(a), 
2835) 

§  200.89  For  what  evaluation  activities 
may  an  LEA  or  SEA  not  use  funds  available 
under  this  part? 

An  LEA  or  SEA  may  not  use  funds 
available  under  this  part  for  any  of  the 
following  evaluation  activities: 

(a)  General  districtwide  or  statewide 
testing  programs. 

(b)  Establishing  local  or  State  norms. 

(c)  Test  development  activities. 
(Authority:  20  U.S.C.  2721(a),  2728(b)) 

PART  75— DIRECT  GRANT 
PROGRAMS 

2.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l),  unless 
otherwise  noted. 

3.  A  new  §  75.910  is  added  to  read  as 
follows: 

§  75.910  Cooperation  with  audits. 

A  grantee  shall  cooperate  with  the 
Secretary  and  the  Comptroller  General 
of  the  United  States  or  any  of  their 
authorized  representatives  in  the 
conduct  of  audits  authorized  by  Federal 
law.  This  cooperation  includes  access 
without  unreasonable  restrictions  to 
records  and  personnel  of  the  grantee  for 
the  purpose  of  obtaining  relevant 
information. 

(Authority:  5  U.S.C.  App.  4(a)(1);  20  U.S.C. 
1221e-3(a)(l),  1232f) 


PART  76— STATE-ADMINISTERED 
PROGRAMS 

4.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l),  unless 
otherwise  noted. 

5.  Section  76.401  is  amended  by 
adding,  as  the  first  item  in  the  chart  in 
paragraph  (a),  an  entry  to  read  as 
follows: 

§  76.401  Disapproval  of  an  application — 
opportunity  for  a  hearing. 

(a)  *  *  * 

Chetpter  1  Program  in  Chapter  1,  200 

Local  Educational  AgerH  Title  I, 
cies.  Elementary 

and 

Secondary 
Education 
Act  of  1965, 
as  amended 
(20  U.S.C. 

2701  et 
seq.) 

6.  A  new  subheading  "Procedures  for 
Bypass”  containing  §  §  76.670  through 
76.677  is  added  to  Subpart  F  to  read  as 
follows: 

Procedures  for  Bypass 
§76.670  Applicability. 

The  regulations  in  §§76.671  through 
76.677  apply  to  the  following  programs 
under  which  the  Secretary  is  authorized 
to  waive  the  requirements  for  providing 
services  to  private  school  children  and 
to  implement  a  bypass: 


84.010  Chapter  1  Chapter  1,  200 

Program  in  Local  Title  I, 

Educational  Agencies.  Elementary 

and 

Secondary 
Edtxation 
Act  of  1965, 
as  amended 
(20  U.S.C. 

2701  et 
seq.) 

84.151  Federal,  State.  Chapter  2.  298 

and  Local  Partnership  Title  I, 

for  Educational  Elementary 

Improvement.  and 

Secondary 
Education 
Act  of  1965, 
as  amended 
(20  U.S.C. 
2911-2952. 
2971-2976) 


I  hnple- 
!  menling 

CFDA  No.  and  name  Authorizing  , 

program  statute  ,  .^,,,^34 

I  CFH 
I  Pcirt 

84.164  Mathematics  and  Title  II,  Part  A,  208 
Science  Education.  Elementary 

and 

Secondary 
Education 
Act  of  1965, 
as  amended 

(20  u  s  e. 

2961-2993) 

84.186  State  and  Local  Part  B,  Drug  None. 
Programs.  Free 

Schools  and  | 

ComrTiuni-  I 
ties  Act  of 
1986  (20 
U.S.C. 

3191-3197) 

(Authority:  20  U.S.C.  2727(b),  2972(d)-(e), 
2990(c).  3223(c)) 

§  76.671  Notice  by  the  Secretary. 

(a)  Before  taking  any  final  action  to 
implement  a  bypass  under  a  program 
listed  in  §  76.670,  the  Secretary  provides 
the  affected  grantee  and  subgrantee,  if 
appropriate,  with  written  notice. 

(b)  In  the  written  notice,  the 
Secretary — 

(1)  States  the  reasons  for  the  proposed 
bypass  in  sufficient  detail  to  allow  the 
grantee  and  subgrantee  to  respond; 

(2)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply: 
and 

(3)  Advises  the  grantee  and 
subgrantee  that  they — 

(i)  Have  at  least  45  days  after 
receiving  the  written  notice  to  submit 
written  objections  to  the  proposed 
bypass;  and 

(ii)  May  request  in  writing  the 
opportunity  for  a  hearing  to  show  cause 
why  the  bypass  should  not  be 
implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  grantee  and  subgrantee  by  certified 
mail  with  return  receipt  requested. 

(Authority;  20  U.S.C.  2727(b)(4KA),  2972(h)(1). 
2990(c),  3223(c)) 

§  76.672  Bypass  procedures. 

Sections  76.673  through  76.675  contain 
the  procedures  that  the  Secretary  uses  in 
conducting  a  show  cause  hearing.  The 
hearing  officer  may  modify  the 
procedures  for  a  particular  case  if  all 
parties  agree  the  modification  is 
appropriate. 

(Authority:  20  U.S.C.  2727(b)(4)(A).  2972(h)(1). 
2990(c).  3223(c)) 
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§  76.673  Appointment  and  functions  of  a 
hearing  officer. 

(a)  If  a  grantee  or  subgrantee  requests 
a  hearing  to  show  cause  why  the 
Secretary  should  not  implement  a 
bypass,  the  Secretary  appoints  a  hearing 
ofHcer  and  notifies  appropriate 
representatives  of  the  affected  private 
school  children  that  they  may 
participate  in  the  hearing. 

(b)  The  hearing  officer  has  no 
authority  to  require  or  conduct 
discovery  or  to  rule  on  the  validity  of 
any  statute  or  regulation. 

(c)  The  hearing  officer  notifies  the 
grantee,  subgrantee,  and  representatives 
of  the  private  school  children  of  the  time 
and  place  of  the  hearing. 

(Authority:  20  U.S.C.  2727(b)(4)(A).  2972(h)(1). 
2990(c).  3223(c)) 

§76.674  Hearing  procedures. 

(a)  The  following  procedures  apply  to 
a  show  cause  hearing  regarding 
implementation  of  a  bypass: 

(1)  The  hearing  officer  arranges  for  a 
transcript  to  be  taken. 

(2)  The  grantee,  subgrantee,  and 
representatives  of  the  private  school 
children  each  may — 

(i)  Be  represented  by  legal  counsel; 
and 

(ii)  Submit  oral  or  vmtten  evidence 
and  arguments  at  the  hearing. 

(b)  Within  10  days  after  the  hearing, 
the  hearing  officer — 

(1)  Indicates  that  a  decision  will  be 
issued  on  the  basis  of  the  existing 
record;  or 

(2)  Requests  further  information  hrom 
the  grantee,  subgrantee,  representatives 
of  the  private  school  children,  or 
Department  officials. 

(Authority:  20  U.S.C.  2727(b)(4)(A).  2972(h)(1), 
2990(c).  3223(c)) 

§76.675  Posthearing  procedures. 

(aKl)  Within  120  days  after  the  record 
of  a  show  cause  hearing  is  closed,  the 
hearing  officer  issues  a  written  decision 
on  whether  a  bypass  should  be 
implemented. 

(2)  The  hearing  officer  sends  copies  of 
the  decision  to  the  grantee,  subgrantee, 

^  representatives  of  the  private  school 
children,  and  the  Secretary. 


(b)  Within  30  days  after  receiving  the 
hearing  officer's  decision,  the  grantee, 
subgrantee,  and  representatives  of  the 
private  school  children  may  each  submit 
to  the  Secretary  written  comments  on 
the  decision. 

(c)  The  Secretary  may  adopt,  reverse, 
modify,  or  remand  the  hearing  officer's 
decision. 

(Authority:  20  U.S.C.  2727(b)(4)(A).  2972(h)(1). 
2990(c),  3223(c)) 

§  76.676  Judicial  review  of  a  bypass 
action. 

If  a  grantee  or  subgrantee  is 
dissatisfied  with  the  Secretary's  final 
action  after  a  proceeding  under 
§§76.672  through  76.675,  it  may,  within 
60  days  after  receiving  notice  of  that 
action,  file  a  petition  for  review  with  the 
United  States  Court  of  Appeals  for  the 
circuit  in  which  the  State  is  located. 
(Authority:  20  U.S.C.  2727(b)(4)(B)-(D), 
2972(h)(2H4).  2990(c).  3223(c)) 

§  76.677  Continuation  of  a  bypass. 

The  Secretary  continues  a  bypass 
until  the  Secretary  determines  that  the 
grantee  or  subgrantee  will  meet  the 
requirements  for  providing  services  to 
private  school  children. 

(Authority:  20  U.S.C.  2727(b)(3)P).  2972(f). 
1221e-3(a)(l))  7.  A  new  §  76.910  is  added  to 
read  as  follows: 

§  76.910  Cooperation  with  auditk 

A  grantee  or  subgrantee  shall 
cooperate  with  the  Secretary  and  the 
Comptroller  General  of  the  United 
States  or  any  of  their  authorized 
representatives  in  the  conduct  of  audits 
authorized  by  Federal  law.  This 
cooperation  includes  access  without 
unreasonable  restrictions  to  records  and 
personnel  of  the  grantee  or  subgrantee 
for  the  purpose  of  obtaining  relevant 
information. 

(Authority:  5  U.S.C.  App.  4(a)(1);  20  U.S.C. 
1221e-3(a)(l).  1232f) 

PART  78— EDUCATION  APPEAL 
BOARD 

8.  The  authority  citation  for  Part  78  is 
revised  to  read  as  follows: 


Authority:  20  U.S.C.  1234-1234c  (Supp.  IV 
1986).  unless  otherwise  noted. 

§78.2  [Amended] 

9.  Section  78.2  is  amended  by 
removing  the  paragraph  designation  for 
paragraph  (a),  removing  paragraph  (b), 
and  redesignating  paragraphs  (a)(1), 
(a)(2),  (a)(3).  (a)(4).  (a)(4)(i).  (a)(4)(ii). 

(a) (4)(iii),  and  (a)(5)  as  paragraphs  (a), 

(b) ,  (c).  (d).  (d)(1).  (d)(2).  (d)(3).  and  (e). 
respectively. 

§78.3  [Amended] 

10.  Section  78.3  is  amended  by 
removing  “§  78.2(a)(4)"  in  paragraph  (c) 
of  the  definition  of  "Appellant"  and 
adding,  in  its  place,  “§  78.2(d)",  and  by 
removing  “§  78.2(a)(4)"  in  paragraph 
(b)(2)  of  the  definition  of  "Party"  and 
adding,  in  its  place.  “§  78.2(d)". 

§78.6  [Amended] 

11.  Section  78.6  is  amended  by 
removing  the  paragraph  designation  for 
paragraph  (a),  removing  paragraph  (b), 
and  redesignating  paragraphs  (a)(1), 
(a)(2).  (a)(3).  (a)(4).  (a)(5).  (a)(6).  and 
(a)(7),  as  paragraphs  (a),  (b),  (c),  (d),  (e), 
(f),  and  (g),  respectively. 

§78.21  [Amended] 

12.  Section  78.21  is  amended  by 
removing  “(a)(4)  through  (a)(6)"  in 
paragraph  (a)(2)  and  adding,  in  its  place, 
“(d)  through  (f)". 

§78.22  [Amended] 

13.  Section  78.22  is  amended  by 
removing  “(a)(4)  through  (a)(6)"  in 
paragraph  (a)  and  adding,  in  its  place, 
“(d)  through  (f)". 

§78.42  [Amended] 

14.  Section  78.42  is  amended  by 
removing  paragraph  (c). 

PART  204— [REMOVED] 

15.  Part  204  is  removed. 
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